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THE APPLICATION OF THE DEATH PENALTY IN NEW
MEXICO, JULY 1979 THROUGH DECEMBER 2007:
AN EMPIRICAL ANALYSIS
MARCIA J. WILSON*
I. INTRODUCTION
A. The Modem Era of CapitalPunishment
In the 1970s, the law concerning capital punishment changed dramatically. The
revolution began with Furman v. Georgia,' which, in essence, held that capital
punishment laws violated the Eighth and Fourteenth Amendments to the United
States Constitution if they gave juries and judges unlimited discretion to decide who
would live and who would die. There was no majority opinion in Furman;instead,
each of the five Justices who concurred in the judgment filed an opinion stating his
reasons for his vote. One of the themes developed by the five Justices was the
arbitrariness of the death sentences imposed. As Justice White put it:
[T]he death penalty is exacted with great infrequency even for the most atrocious
crimes and.. .there is no meaningful basis for distinguishing the few cases in
which it is imposed from the many cases in which it is not.2
Justice Stewart expressed it more vividly: "These death sentences are cruel and
unusual in the same way that being struck by lightning is cruel and unusual."3
Justice Douglas expressed his concern that "'[t]he death sentence is disproportionately imposed and carried out on the poor, the Negro, and the members of
unpopular groups." 4 Justice Marshall pointed out that "Negroes were executed far
more often than whites in proportion to their percentage of the population" and that
this was due at least in part to racial discrimination.5
New Mexico responded to Furmanby making death the mandatory sentence for
first-degree murder, 6 apparently on the theory that if there was no discretion, there
was no problem. Three days after the New Mexico Supreme Court held that this
satisfied the dictates of Furman,7 the United States Supreme Court handed down

* J.D. Boalt Hall, University of California at Berkeley, 1973; B.A. Lawrence University, Appleton,
Wisconsin, 1969; admitted to the New Mexico Bar 1973; member, State Bar Task Force on the Administration of
the Death Penalty, 2001--04; granted inactive status 2004. Ms. Wilson practiced civil law for fourteen years before
going to work for the New Mexico Court of Appeals as a staff attorney in 1987, where she stayed until her
retirement in 2003. The author is deeply grateful to Eda Gordon, Kathleen MacRae, and Jeff Buckels for their longterm interest in and support of this project. She would also like to thank Susan Gibbs, Dick Winterbottom, and
Spencer Wilson for their comments and insights on a previous draft.

1. 408 U.S. 238 (1972) (per curiam).
2. Id. at 313 (White, J., concurring).
3. Id. at 309 (Stewart, J., concurring).
4.

Id. at 249-50 (Douglas, J., concurring) (quoting from THE PRESIDENT'S COMMISSION ON LAw

ENFORCEMENT AND ADMINISTRATION, THE CHALLENGE OF CRIME IN A FREE SOcIETY 143 (1967)). Douglas also

pointed out that all three petitioners in the consolidated cases before the Court were black. Id. at 252-53.
5. Id. at 364 (Marshall, J., concurring).
6. Act ofMarch 20, 1973, ch. 109, § 2,1973 N.M. Laws 342 (codified as NMSA 1953, § 40A-29-2 (Supp.
1975)).
7. State ex rel. Sema v. Hodges, 89 N.M. 351, 552 P.2d 787 (1976), (filed June 29, 1976), overruledby
State v. Rondeau, 89 N.M. 408, 553 P.2d 688 (1976).
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Woodson v. North Carolina,which held that a mandatory death penalty for firstdegree murder violated the Eighth and Fourteenth Amendments to the United States
Constitution, and Gregg v. Georgia, which held that the revised death penalty
statutes of Georgia and Texas were constitutional. 9
Woodson rejected North Carolina's effort to return to the eighteenth-century
statutes that provided a mandatory death sentence for certain crimes. The Court held
that mandatory death sentences were incompatible with contemporary values of
decency.' ° In addition, the Court emphasized that the decision to sentence a person
to death should be guided by objective standards that made the decision rationally
reviewable." Embedded in this was the notion that the death penalty should be
imposed only after careful consideration of the individual offender and the
circumstances of the crime.' 2 Anything else was inconsistent with the "evolving
standards of decency that mark the progress of a maturing society" required by the
Eighth Amendment.' 3
In Gregg, the plurality addressed Furman'sconcern that death sentences were
imposed arbitrarily or capriciously. Gregg expressed the Court's belief that such
concerns "can be met by a carefully drafted statute that ensures that the sentencing
authority is given adequate information and guidance."' 4 This was best
accomplished by bifurcating the guilt and sentencing proceedings. 5 In addition, the
Georgia statute limited the imposition of the death penalty to cases in which the
State could prove one or more objectively defined aggravating circumstances
beyond a reasonable doubt.' 6 Georgia's statute also required the highest court in the
State to set aside a death sentence that was otherwise legally imposed under certain
circumstances. Specifically, the highest court in the State was required to determine
whether the death sentence was imposed "under the influence of passion or
prejudice, whether the evidence supports the jury's finding of a statutory
aggravating circumstance, and whether the sentence is disproportionate compared
to those sentences imposed in similar cases."' 7 This latter inquiry is referred to as
''proportionality review."
Shortly after Woodson was handed down, the New Mexico Supreme Court
recognized that New Mexico's mandatory death penalty law was unconstitutional.
The Court reinstated the pre-Furnanstatute. 8 In 1977, the New Mexico Legislature

8. 428 U.S. 280 (1976) (filed July 2, 1976); see also Roberts v. Louisiana, 428 U.S. 325 (1976).
9. 428 U.S. 153 (1976).
10. Woodson, 428 U.S. at 288-301 (plurality opinion).
11. Id. at 303.
12. Id. at 303-04.
13. Id. at 301 (internal quotation marks and citation omitted).
14. 428 U.S. at 195.
15. Id.
16. Id. at 196-97.
17. Id. at 198 (citation omitted).
18. State v. Rondeau, 89 N.M. 408,412-13,553 P.2d 688,692-93 (1976). The law that was reinstated was
NMSA 1953 Comp. §§ 40A-29-2 through -2.3. Section 40A-29-2 left the imposition of the death penalty to the
untrammeled discretion of the jury (in contravention of Furman),so the court declined to apply that section of law.
Instead, the court applied § 40A-29-2. 1, which only allowed for death sentences in two circumstances: when the
defendant killed a police officer or prison or jail guard while in the performance of his duties, and when the
defendant committed a second capital felony "after time for due deliberation following commission of a capital
felony." Id. at 413, 553 P.2d at 693 (quoting NMSA 1953, § 40A-29-2.1).
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set the penalty for a capital felony as life imprisonment, effective July 1, 1979.19
However, in early 1979 New Mexico adopted the Capital Felony Sentencing Act,
modeled on the Georgia statute approved in Gregg, which reinstated the death
penalty for some capital felonies.2 °
Since Gregg the United States Supreme Court has acknowledged that its reforms
have not eliminated what some would call racial bias in the application of the death
penalty. Instead, in McCleskey v. Kemp the Court decided that the bias did not
violate the Equal Protection Clause or the Eighth Amendment to the United States
Constitution." In McCleskey, a black man on death row in Georgia filed a habeas
corpus petition in federal court, arguing that Georgia's death penalty was applied
in a racially discriminatory manner. In support, he introduced a statistical study
conducted by Professors David Baldus, Charles Pulaski, and George Wentworth.
In essence, the study showed "a disparity in the imposition of the death sentence in
Georgia based on the race of the murder victim and, to a lesser extent, the race of
the defendant."22 The Court assumed that the study was valid,23 but held that the
disparity established by the study did not prove the purposeful discrimination
necessary to establish a violation of the Equal Protection Clause.24 In addition, the
Court held that the racial disparities established by the study did not violate the
Eighth Amendment.25 In its discussion of the Eighth Amendment claim, the Court
observed: "[a]t most, the Baldus study indicates a discrepancy that appears to
correlate with race. Apparent disparities in sentencing are an inevitable part of our
criminal justice system."26
B. About This Study
In 2000, the Board of Bar Commissioners of the New Mexico State Bar
Association created a Task Force to study New Mexico's death penalty.27 Among
other things, the Task Force found that no one knew how many death penalty cases
had been filed in New Mexico since 1979. The only compilation available was "the
Gibbs List," a list of death penalty cases compiled by Susan Gibbs when she was
an appellate attorney and later the head of the Capital Crimes Unit of the New
Mexico Public Defender Department. The Gibbs List was useful, but even the
Public Defender acknowledged that it was incomplete.28
While the Task Force was still meeting regularly, the author decided to put the
Gibbs List into a database. Eventually the author decided to create a database that

19. Act of April 6, 1977, ch. 216, § 3, 1977 N.M. Laws 725.
20. Capital Felony Sentencing Act, ch. 150, §§ 1-7, 1979 N.M. Laws 522-28 (codified as NMSA 1978,
§§ 31-20A-1 through -6 (1991)).
21. 481 U.S. 279 (1987).
22. Id. at 286.
23. Id. at 291 n.7.
24. Id. at 297-99.
25. Id. at 312-13.
26. Id. at 312 (footnote omitted).
NEW

27. See STATE BAR OF NEW MEXICO, TASK FORCE ON THE ADMINISTRATION OF THE DEATH PENALTY IN
MEXICO: FINAL REPORT (2004) [hereinafter TASK FORCE REPORT],
available at

http://www.nmbar.org/Attomeys/lawpubs/TskfrcDthPnltyrprt.pdf.
28. Conversations between the author and Susan Gibbs. Ms. Gibbs served on the Task Force during the first
year of its existence.
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would include all the death penalty cases from 1979 forward. By the end of
December 2007, the author had 211 cases in the death penalty database.
C. Methodology
None of the public agencies involved were systematically tracking the filing and
resolution of these cases over time. This means that there is no way to be sure that
all the cases have been identified. Furthermore, the district attorneys in the judicial
districts with the largest number of death penalty cases filed were not willing to
provide a list of those cases to the Task Force. Accordingly, the author worked
primarily with the attorneys who had defended capital cases.
As it turned out, a number of the cases on the Gibbs list involved more than one
defendant who faced a possible death sentence. In addition, Sharon Valdez of the
Capital Crimes Unit of the Public Defender helped identify cases from 1997
forward. 29 For the rest, the author spoke with many of the lawyers who defended
capital cases over the years.
The criteria used to determine whether a case was a death case and should be
included in the database depended in part on the procedures in effect at the time the
case was filed. Effective April 19, 2004, the Rules of Criminal Procedure were
amended to require the prosecution to file a notice of intent to seek the death
penalty within ninety days of the defendant's arraignment.3 ° Cases filed since then
were included in the database if the prosecution filed a written notice of intent to
seek the death penalty. The database also includes two death cases in which out of
court statements that the prosecution would seek the death penalty were a
significant factor in arranging a plea agreement before, or within a few days after,
a case was filed. Finally, it includes one case as a death case because the defense
had begun a mitigation investigation before the parties came to a plea agreement.
The criteria for cases filed before the rule was amended were different. In those
years, the only constraint on the prosecution was the Due Process Clause of the
United States Constitution, which was satisfied by written notice of the State's
intention to seek the death penalty as little as three weeks before trial.31 Not
surprisingly, this led to a variety of formal and informal ways of giving notice.
Indeed, from examination of the docket sheets, it seems that in some cases the
prosecution simply announced its intent to seek the death penalty in open court and
never filed a pleading memorializing its decision. Therefore, cases filed before the
2004 amendment to the Rules were included in the database if: 1) there were
allegations in the indictment indicating that the prosecution would seek the death
penalty; or 2) a notice of intent to seek the death penalty was filed; or 3) the defense
32
filed motions to dismiss the death penalty or to preclude death-qualifying thejury;

29. In addition to Ms. Valdez, Denny Maison helped gather copies of the important documents in some of
the cases. Heather McGinn, Bob Fitzgerald, and Maclovia Quintana helped with some of the tedious clerical tasks.
The author is particularly grateful to the district court clerks who helped find cases and information about those
cases.
30. Rule 5-704(A) NMRA.
31. See State v. Coffin, 1999-NMSC-038, 165,991 P.2d 477, 503 (holding that when defense counsel is
aware the prosecution may seek the death penalty, written notice three weeks before trial is sufficient).
32. A jury is "death qualified" when jurors who would vote for or against the death penalty regardless of
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or 4) the trial court filed an order barring the prosecution from seeking the death
penalty.
Information about each case was obtained from court documents, particularly
district court docket sheets, pleadings filed in the district court, and written opinions
of the New Mexico Supreme Court. Information about the gender, race, and
ethnicity of the victims and about all homicide victims from 1980 forward was
obtained from the Office of the Medical Investigator. Information about the gender,
race, and ethnicity of many of the defendants was obtained from the New Mexico
Department of Corrections. When the Department of Corrections could not provide
the information, the information was obtained from someone directly involved in
the case. Such information usually came from defense counsel or someone working
for defense counsel.
It is important to understand at the outset what this study is and is not. Several
jurisdictions have undertaken comprehensive studies of the application of the death
penalty in their particular jurisdiction, often focusing in part on whether the
application of the death penalty is affected by the race of the victim or the
defendant.33 The most widely known study is the Baldus study that was discussed
by the Supreme Court in McCleskey v. Kemp.34
All of those studies had substantial funding and were performed by multiple
trained investigators with considerable expertise in social science and statistics.
Those investigators also had access to very detailed data on all the cases in which
a death sentence could have been sought in addition to the data on cases in which
the death penalty was actually sought. Given this wide range of data, the
investigators could control for variables that might have affected thejury' s decision
to sentence a particular defendant to death, such as lack of a criminal record.
Accordingly, those studies can state authoritatively that, for example, black
defendants were more likely than Caucasian defendants to be sentenced to death.
This survey is not such a study. Rather, it reports the number of cases in the
database that fit particular criteria. In many instances, the numbers are also
expressed as percentages of the total so that it is easier to compare one group of
figures to another. And indeed, some of the data involves such small numbers that

the evidence submitted are removed from the jury panel. This is discussed later at notes 56-57 and accompanying
text.
33. See, e.g., AMERICAN CIVIL LIBERTIES UNION OF VIRGINIA, UNEQUAL, UNFAIR AND IRREVERSIBLE: THE
DEATH PENALTY INVIRGINIA 29 (2000) (on file with author) (finding that the race of the victim plays a significant
role in determining whether a defendant will be sentenced to death); DAVID C. BALDUS, GEORGE WOODWORTH,
GARY YOUNG, & AARON M. CHRIST, THE DISPOSITION OF NEBRASKA CAPITAL AND NON-CAPITAL HOMICIDE

CASES (1973-1999): A LEGAL AND EMPInCAL ANALYSIS (AMENDED) (2001) (copy on file with author); AN
EMPIRICAL ANALYSIS OF MARYLAND'S DEATH SENTENCING SYSTEM WITH RESPECT TO THE INFLUENCE OF RACE

AND LEGAL JURISDICTION: EXECUTIVE SUMMARY 15 (copy on file with author) (finding that black defendants who
killed white victims are more likely to be sentenced to death than black defendants who kill black victims); STATE
OF ILLINOIS, REPORT OF THE GOVERNOR'S COMMISSION ON CAPITAL PUNISHMENT: RECOMMENDATIONS ONLY
(2002) (copy on file with author); ISAAC UNAH & JACK BOGER, THE COMMON SENSE FOUNDATION, RACE AND THE
DEATH PENALTY IN NORTH CAROLINA: AN EMPIRICAL ANALYSIS: 1993-1997 (2001), available at
http://www.deathpenaltyinfo.org/article.php?scid=19&did=246; U.S. DEP'T OF JUSTICE, THE FEDERAL DEATH
PENALTY SYSTEM:
A STATISTICAL SURVEY (1988-2000)
6 (2000), available at

http://www.usdoj.gov/daglpubdoc/dpsurvey.html (finding that three quarters of the cases in which federal
prosecutors proposed to seek the death of the defendant involved black or Hispanic defendants).
34. See supranotes 21-26 and accompanying text.
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the numbers and percentages must be treated with caution. In short, this survey
describes what is happening. The data suggest, even strongly suggest, concerns
about the way the death penalty is applied in New Mexico. However, it does not
"statistically prove" anything.
This article has a simple goal: to describe how the death penalty is actually
applied in New Mexico. In addition, it attempts to assess the extent to which legally
irrelevant factors are affecting the application of the death penalty. The numbers
and percentages presented here suggest that the imposition of the death penalty in
New Mexico is still influenced by legally irrelevant issues such as where or when
the crime was committed and the race or ethnicity of the victim and the defendant.
Part 11 of this article describes how New Mexico sentences a person to death,
with emphasis on the statutory and procedural framework of capital litigation.
Part 11 focuses on the filing and disposition of all the death penalty cases
identified that were filed in New Mexico from July 1, 1979, when the Capital
Felony Sentencing Act went into effect, through December 31, 2007. As we shall
see, there have been over 200 death penalty cases filed, but only fifteen men
sentenced to death during that time.35 Ultimately none of those death sentences were
still in effect by the time the direct appeal and other post-conviction remedies were
concluded. 36 The only execution that took place was of a man who instructed his
attorneys to drop his post-conviction proceedings and allow the execution to
proceed.37
Part IV examines the role of aggravating circumstances in death penalty cases.
Some aggravators were alleged more frequently than others. Other aggravators were
pursued as aggressively even though alleged infrequently. The number of
aggravators proven for a particular victim appears to influence the jury's
determination to sentence a particular defendant to death.3"
Part V examines the filing and disposition of death penalty cases in each of the
state's thirteen judicial districts. Some district attorneys filed many more death
penalty cases than others. Six judicial districts accounted for 80 percent of the death
penalty cases in New Mexico. 39 However, with the exception of the Second Judicial
District (Albuquerque/Bernalillo County), no district has sentenced more than one
or two men to death, no matter how many death penalty cases were filed.4'
Part VI examines the racial and ethnic makeup of both the murder victims and
the defendants in death penalty cases. The data strongly suggest that the race and
ethnicity of the victims and the defendants affected the determination of who would
live and who would die. The data also suggest that district attorneys were more
likely to seek-and juries more likely to impose-a death sentence if the deceased
was white, non-Hispanic. The data also suggest that the racial and ethnic heritage
of the defendant affected the outcome of the case. This was most striking in the case
of black defendants.

35. See discussion infra Part I11.
36.
37.
38.
39.
40.

See infra Parts III.E-F.
See infra Parts ml.F.
See discussion infra Part IV.D.
See infra Part V.A.
See infra Part V.D.
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Part VII analyzes the cases with respect to the gender of the victims and the
defendants. Eighty percent of New Mexico's homicide victims were male, but
females were the victims in more than 40 percent of the death penalty cases.
Moreover, the victim was female in 65 percent of the death sentences imposed. The
defendants in death penalty cases are overwhelmingly male.
Part VIII examines the trends in capital litigation during the twenty-eight years
covered by this study. Over time, the number of counts charged and the time to get
the case to trial has increased. The number of death sentences imposed, however,
has dropped each decade.
The Conclusion (Part IX) revisits Gregg's assumption that changes in the
statutory framework would eliminate arbitrariness in the imposition of the death
penalty. In light of the data presented, it seems clear that the type of statutory
reform instituted by Gregg has not eliminated the influence of legally irrelevant
factors such as where or when the crime was committed. In particular, it has failed
to eradicate the influence of race and ethnicity on the decision to seek the death
penalty in a particular case and the decision to sentence a particular defendant to
death.
II. HOW NEW MEXICO SENTENCES SOMEONE TO DEATH
New Mexico's death penalty law incorporates the major devices approved by the
United States Supreme Court in Gregg: 1) objective definition of aggravating
circumstances; 2) bifurcation of the proceedings; 3) allowing jurors to consider
evidence in mitigation; and 4) requiring proportionality review by the highest court
in the state.41 In addition, it requires that the jury be unanimous in sentencing the
defendant to death.4 2 Further procedural protections were added in 2004, including
a requirement that written notice of intent to seek the death penalty be filed within
ninety days of the date of arraignment,4 3 pretrial determination of whether there is
probable cause to believe the alleged aggravating circumstance exists,'
individualized sequestered voir dire of jurors,45 and bifurcation of the penalty phase
of the proceeding at the request of either party.46
A. The "AggravatingCircumstances" that Make First-DegreeMurder Eligible
for a Death Sentence
Under the Capital Felony Sentencing Act (CFSA), death is a possible sentence
for first-degree murders committed under "aggravating circumstances." The CFSA
defines aggravating circumstances as follows:
A.

41.
42.
43.
44.
45.
46.

the victim was a peace officer who was acting in the lawful discharge
of an official duty when he was murdered;

Supra notes 14-20 and accompanying text.
Infra Section i.C.2.
Infra Section II.B.
Infra Section II.B.
Infra Section 1.C.
Infra Section ll.C.2.
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the murder was committed with intent to kill in the commission of or
attempt to commit kidnapping, criminal sexual contact of a minor or
criminal sexual penetration;
the murder was committed with the intent to kill by the defendant while
attempting to escape from a penal institution of New Mexico;
while incarcerated in a penal institution in New Mexico, the defendant,
with the intent to kill, murdered a person who was at the time
incarcerated in or lawfully on the premises of a penal institution in New
Mexico. As used in this subsection "penal institution" includes facilities
under the jurisdiction of the corrections and criminal rehabilitation
department [corrections department] and county and municipal jails;
while incarcerated in a penal institution in New Mexico, the defendant,
with the intent to kill, murdered an employee of the corrections and
criminal rehabilitation department [corrections department];
the capital felony was committed for hire; and,
the capital felony was murder of a witness to a crime or any person
likely to become a witness to a crime, for the purpose of preventing
report of the crime or testimony in any criminal proceeding, or for
retaliation for the victim having testified in any criminal proceeding.47

For convenience, this article will refer to these aggravating circumstances, or
aggravators, as law enforcement officer, kidnapping, criminal sexual contact (csc),
criminal sexual penetration (csp), escape, inmate, guard, hire, and witness.4 8 The
witness and kidnapping aggravators will be discussed further in Part m.
B. PretrialProceedingsin Death Penalty Cases
Pretrial proceedings in death penalty cases include some issues that do not arise
in other felony prosecutions. As previously noted, the prosecution is required to
notify the defendant that it intends to seek the death penalty.49 Since 2004, the
notice must be in writing and must specify the alleged aggravating circumstance(s).5" If the notice is not timely filed, the prosecution cannot seek the
defendant's death.51
In addition, defendants frequently move to dismiss an alleged aggravating
circumstance on the ground that it is not supported by the law or the evidence.52 In
1994, the New Mexico Supreme Court handed down State v. Ogden,53 which
specifically held that the district court could dismiss an alleged aggravator before
trial if it determined, after a hearing, that the law or the facts did not support it. 54 In

47. NMSA 1978, § 31-20A-5 (1981).
48. Subsection D, referred to herein as the inmate aggravator, has been used primarily to seek the death
penalty when one inmate killed another inmate. However, the New Mexico Supreme Court upheld its use in the
prosecution of three inmates who were accused of killing a prison guard at a privately run prison. State v. Young,
2004-NMSC-015, 90 P.3d 477.
49. Supra note 31 and accompanying text.
50. Supra note 30 and accompanying text.
51. State v. Smallwood, 2007-NMSC-005, 23, 152 P.3d 821, 827.
52. See infra Section IIIB.
53. 118 N.M. 234, 240, 880 P.2d 845, 851 (1994).
54. Id.
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2004, the Rules of Criminal Procedure were amended to require an Ogden hearing
in every death penalty case before trial."
C. Trials When Death Is a Possible Sentence
Death penalty cases require more extensive voir dire than other felony cases
because, in addition to all the usual subjects of voir dire, the parties must probe the
potential jurors' beliefs concerning the death penalty. The United States Supreme
Court has long recognized that a state has an interest in carrying out its capital
punishment scheme and thus is generally entitled to exclude jurors who would
automatically impose a life or death sentence if the defendant is convicted of firstdegree murder.5 6 Since 2004, the rules have required that each prospective juror be
individually questioned outside the presence of other prospective jurors on death
penalty issues.57
1. The Guilt/Innocence Phase
Death penalty cases are tried in two phases." The first phase is the
guilt/innocence phase, during which the jury determines whether the defendant is
guilty of any of the crimes with which he is charged.59 If the jury does not find the
defendant guilty of any crimes, the case is over and the defendant is released. If the
jury finds the defendant guilty of a crime or crimes other than first-degree murder,
death is no longer a possible sentence and the defendant will be sentenced in the
manner provided by statute. If the jury finds the defendant guilty of at least one
count of first-degree murder, the case will proceed to a penalty phase during which
the jury will decide whether to sentence the defendant to death.' A defendant who
is convicted of one or more felonies in addition to the first-degree murder charge
must be sentenced on those charges before the penalty phase begins, so the jury has
a realistic understanding of how long the defendant will be incarcerated if he is
sentenced to life in prison.61
2. The Penalty Phase
The second phase is the penalty phase. During this phase, the State is required
to prove at least one aggravating circumstance beyond a reasonable doubt, and the
defense submits mitigating evidence to persuade the jury not to sentence the
defendant to death. 62 The CFSA suggests some of the mitigating circumstances the

55.
56.
57.
58.
59.
60.
61.
62.

Rule 5-704(B) NMRA.
See Wainwright v. Witt, 469 U.S. 412, 423 (1985); Witherspoon v. Illinois, 391 U.S. 510 (1968).
Rule 5-704(D) NMRA.
NMSA 1978, § 31-20A-1 (1979).
Id.
Id.
See Clark v. Tansy, 118 N.M. 486,492-93, 882 P.2d 527, 533-34 (1994).
NMSA 1978, § 31-20A-2 (1979).
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defense might want to bring to the attention of the jury.63 This list, however, is not
exclusive.'
The jury makes two decisions during the penalty phase. First, it decides whether
the State has proved one or more aggravating circumstances beyond a reasonable
doubt.6 5 If the jury cannot unanimously agree that an aggravating circumstance has
been proven, the defendant is sentenced to life in prison.66 If the jury finds an
aggravating circumstance has been proven, it must then decide whether to sentence
the defendant to death.67 In order to impose a death sentence, the jury must unanimously agree that the defendant be sentenced to death.68 If it cannot unanimously
agree on a death sentence, the defendant is sentenced to life in prison.69 From 1980
through 2003, the jury heard all the evidence on the issue of aggravating
circumstances and the issue of whether to sentence the defendant to death and then
retired to decide both issues.
Since 2004, the rules allow the penalty phase to be bifurcated.7 ° When that
happens, the first penalty phase hearing focuses on whether an aggravating circumstance exists.7' Once all the evidence is submitted, the jury retires to determine
whether the prosecution has proved any aggravating circumstances. If the jury does
not unanimously agree that the State has proven at least one aggravating circumstance, the proceedings end and the defendant is sentenced to life on the murder
charge.7 2 If the jury finds that the State has proved one or more aggravating circumstances, there will be a hearing during which the defendant puts on mitigating
evidence.7 3 At the end of that hearing, the jury retires to decide whether to sentence
the defendant to death.74
In accordance with the Georgia statute approved in Gregg, the CFSA requires the
same jury to hear both the guilt/innocence phase and the penalty phase. 75 However,
in the years since Gregg, social science research has shown that voir dire does not
remove a large number of jurors who will automatically vote for the death penalty
if the defendant is convicted. 76 Based on this evidence, a district judge in Santa Fe
declared this provision of the CFSA unconstitutional and indicated that a separate
jury would be impaneled for the sentencing phase of a capital trial.77 The

63. These factors include no significant criminal history, defendant's age, whether the defendant cooperated
with the authorities, and whether the defendant was under the influence of a mental or emotional disturbance.
NMSA 1978, § 31-20A-6 (1979).
64. Id.
65. NMSA 1978, § 31-20A-3 (1979).
66. Id.
67. Id.
68. Id.
69. Id.
70. Rule 5-704(G) NMRA.
71. Id.
72. Id.
73. Id.
74. Id.
75. NMSA 1978, § 31-20A-l(B) (1979).
76. This is an over-simplification of a complex topic. For a brief description of this research, see William
J. Bowers & Wanda D. Foglia, Still Singularly Agonizing: Law's Failure to Purge Arbitrarinessfrom Capital
Sentencing, 39 CRIM. L. BuLL. 51 (2003).
77. State v. Dominguez, No. D-0101-CR-200400521 (1st J. Dist. Jun. 8, 2007) (Order Partially Granting
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prosecution then dropped its efforts to seek the death penalty,7 8 so the matter has not
yet been authoritatively resolved by the New Mexico Supreme Court. In May 2008,
the Court accepted an interlocutory appeal from the trial court's denial of a similar
motion to dismiss in a case in Bernalillo County.79
D. Appeals and Other Post-ConvictionRemedies
1. The Direct Appeal to the New Mexico Supreme Court
Under the CFSA, the conviction and any sentence of death are automatically
appealed to the New Mexico Supreme Court. 80 The statute explicitly recognizes that
the Court may affirm the convictions while reversing the death sentence. 8 The
Court conducts the same kind of appellate review of proceedings in death cases that
it usually conducts in criminal cases. 2 Additionally, if the defendant has been
sentenced to death, the Court is required to rule on "the validity of the death
sentence." A death sentence cannot stand if:
(1) the evidence does not support the finding of a statutory aggravating
circumstance;
(2) the evidence supports a finding that the mitigating circumstances
outweigh the aggravating circumstances;
(3) the sentence of death was imposed under the influence of passion,
prejudice or any other arbitrary factor; or,
(4) the sentence of death is excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the
defendant."
The inquiry required by subparts (2), (3), and (4) differs qualitatively from the usual
type of appellate review. The verdict forms approved for use in these cases do not
permit or require the jury to make written findings of fact on the mitigating
circumstances, 84 so the record does not show whether the jury believed some or all
of the mitigating evidence adduced by the defendant. Moreover, the New Mexico
Supreme Court has held that it is the only entity that can determine whether a death
sentence is disproportionate in comparison to similar cases.85 It is not clear,
however, how the Court expects the parties to develop a factual record on this
issue.86 The Report of the Task Force on the Administration of the Death Penalty

and Partially Denying Motion to Dismiss).
78. At a hearing held on May 14, 2007, Judge Garcia indicated that he was going to partially grant the
defendants' motion and the prosecution announced in open court that it was going to drop its efforts to seek the
death penalty. No pleading memorializing the decision was filed.
79. The case is State v. Astorga, D-0202-CR-200601670 (2d J. Dist.), N.M. Supreme Court Docket No.
31,046.
80. NMSA 1978, § 31-20A-4 (1979).
81. Id. § 31-20A-4(D).
82. Id. § 31-20A-4.
83. Id. § 31-20A-4(B), (C).
84. UJI 14-7032, -7033 NMRA.
85. State v. Wyrostek, 117 N.M. 514, 519, 873 P.2d 260, 265 (1994).
86. According to Susan Gibbs, the Gibbs list was developed so the Public Defender could identify cases
that it could argue were similar for purposes of proportionality review. When the issue was raised on appeal, Ms.
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was critical of the manner in which the New Mexico Supreme Court has carried out
this statutory responsibility. 7 The issue of proportionality discussed therein is
beyond the scope of this article.
2. Post-Appeal Remedies
As with any other criminal case, when the direct appeal is decided, there are still
other avenues a defendant may use to challenge the conviction and sentence. In
New Mexico, defendants sentenced to death have three possible post-appeal
remedies: 1) state court habeas litigation,88 2) federal court habeas litigation, 89 and
3) a pardon or commutation of sentence by the Governor.9" Whereas direct appeals
are decided on the record made in the district court, habeas proceedings in state or
federal court allow the defendant to submit evidence that was not submitted at trial.
In New Mexico state courts, this includes evidence of actual innocence even if there
is no other violation of the defendant's constitutional rights. 91 So far, none of the
death sentences imposed since 1979 have been challenged in federal court because
none of them were still in effect by the time the state post-conviction remedies were
fully utilized.
Since territorial days, the Governor of New Mexico has been empowered to
pardon criminals, and, as part of this power, to commute a death sentence to a
sentence of life imprisonment. As we will see, several death sentences imposed
since 1979 were commuted to life sentences.92
III. BY THE NUMBERS: THE FILING AND DISPOSITION OF CASES IN
WHICH THE PROSECUTION SEEKS THE DEATH OF THE DEFENDANT
From July 1, 1979, through December 31, 2007, there were 211 death penalty
cases filed in New Mexico; 203 of those cases had been resolved by December 31,
2007. Nine cases (4.4 percent of the resolved cases) were dismissed before trial
without a conviction. Almost half (47.8 percent) of the resolved cases ended with
a plea bargain that precluded a death sentence, while 46.9 percent of the cases went
to trial. Roughly one-quarter of the resolved cases proceeded to a penalty phase.
Juries sentenced fifteen men to death from 1979 through 2007.
Two defendants are still challenging their death sentences in post-conviction
proceedings in state court.93 None of the other death sentences were still in effect
after appeals, commutations, and post-conviction proceedings in state court were
concluded. The only execution since 1979 took place because the defendant
instructed his attorneys to drop his habeas proceedings in state court and allow the
State to execute him.

Gibbs would attach a copy of her sworn affidavit to the defendant's brief-in-chief.
87. See TASK FORCE REPORT, supra note 27, at 17-21.
88. Rule 5-802 NMRA.
89. 28 U.S.C. § 2244 (2000).
90. See N.M. CONST. art. V, § 6.

91. Montoya v. Ulibarri, 2007-NMSC-035, 163 P.3d 476.
92. See lnfra Part I.E.
93. Those defendants are Robert Fry and Tim Allen.
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A. The Number of Death Penalty Cases Filed
The CFSA went into effect on July 1, 1979, and the first death penalty case was
filed a few weeks later. From July 1, 1979 through December 31, 2007, the
prosecution sought the defendant's death in at least 211 cases. Two hundred and
three of those cases were resolved through the trial stage during that period of time.
The other eight cases had not gone to trial as of December 31, 2007. However,
94
death was no longer a possible sentence in four of the eight cases.
In nine cases, all the charges against the defendant were dismissed before trial.
Eight of the nine cases were dismissed by the prosecution; the ninth was dismissed
by the trial court for violation of the defendant's constitutional right to a speedy
trial.
B. Cases in Which the Death Penalty Was EliminatedBefore the Case Was
Resolved
There are many reasons why the death penalty may have been eliminated from
a particular case before trial. The three most common reasons, at least since 1995,9'
were as follows. First, the prosecution decided for various reasons to abandon its
effort to exact the death penalty. Second, Ogden96 hearings, which determine
whether the law and the facts support an alleged aggravator, accounted for the
elimination of the death penalty in a substantial number of cases. A third method
was what one lawyer inelegantly but descriptively referred to as the "fish or cut bait
motion," in which the defendant asked the trial court to give the State a date certain
by which it must either file the notice of intent to seek the death penalty or be
barred from seeking the death penalty in a particular case. 97 Once the rules provided
a specific deadline for filing the notice, the "fish or cut bait" motion became
unnecessary.9" Those cases are referred to below as cases in which the trial court
filed an order barring the death penalty.
In some cases it is not clear from the written record why the death penalty was
eliminated before trial. That said, the records show that the prosecution sought the
defendant's death in ninety-seven cases from January 1995 through December 2007,
a period of twelve years. One of the cases was dropped by the prosecution, leaving
ninety-six cases. Eight of the ninety-six cases were still pending trial, but the death
penalty had been eliminated in four of those cases. In the four remaining cases, it
was still possible that the death penalty would be eliminated before trial. Thus, as
of the end of 2007, there were ninety-two cases in which the trial court had ruled
on a motion to dismiss the death penalty before trial. The death penalty was
94. During the first six months of 2008, there was little change. No new death sentences were imposed.
Three of the eight pending cases ended with plea agreements that precluded a death sentence. In addition,
prosecutors filed notices of an intent to seek the death penalty in three more cases. The three new death penalty
cases and three of the pending death penalty cases were in the Second Judicial District. Two pending cases were
from the Fourth Judicial District.
95. This section is limited to cases since January 1, 1995, because State v. Ogden, 118 N.M. 234,880 P.2d
845 (1994), was filed in November 1994. See supra note 53 and accompanying text for a discussion of the Ogden
decision.
96. See supranote 55 and accompanying text.
97. E-mall to the author from R. David Pederson (June 18, 2005) (on file with author).
98. See Rule 5-704(A) NMRA.
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eliminated before trial in thirty-eight of the ninety-two cases, or 41.3 percent of all
the cases in which the trial court ruled on a motion to dismiss the death penalty. The
reasons for eliminating the death penalty from these thirty-eight cases were as
follows:
15
Trial court filed order barring the death penalty
10
Trial court dismissed the death penalty
11
State withdrew the death penalty
2
N.M. Supreme Court stayed the death penalty
C. Cases Resolved by a Plea Agreement
Almost half of the death penalty cases filed were resolved by plea agreements.
Or, more precisely, 101 of the 203 cases (49.7 percent) were resolved by plea
bargains. In four of these cases, the defendant pled to first-degree murder without
requiring the prosecution to agree to a life sentence on the charge. All four of those
cases went to a penalty hearing. In three of the four cases, the defendant was
sentenced to death. Because these four cases went to a penalty phase, they have
been excluded from the discussion of cases that pled. In short, in ninety-seven of the
203 resolved cases (47.8 percent), the defendant pled and the prosecution agreed to
a life sentence on the murder charge.
Most of the ninety-seven cases that pled and did not go to a penalty hearing
(fifty-seven cases, or 58.8 percent) were resolved by a plea to a lesser offense, or
offenses. Only forty of the ninety-seven cases, or 41.2 percent, involved a plea to
at least one count of first-degree murder.
In New Mexico, the sentence for a first-degree murder that did not take place
under "aggravating circumstances" is life in prison,99 under which the defendant
cannot be considered for parole until he has served at least thirty years. ° The thirty
years cannot be reduced by earned meritorious deductions, usually referred to as
good time credits.1"' However, if a defendant is also convicted of other crimes, the
sentence imposed for those crimes may be reduced by earned meritorious
deductions. ' 2
The fact that forty defendants avoided a death sentence by pleading to firstdegree murder does not mean that those defendants will eventually be released from
prison. In the following calculations, a life sentence was counted as thirty years and
parts of a sentence that were suspended or ordered served concurrently were not
included. Only ten of the forty defendants received a single life sentence without
additional years. Fourteen of the forty cases resulted in sentences of sixty years or
more. Five of those fourteen defendants are serving sentences of over 100 years.
The average sentence imposed on those defendants who pled to at least one count

99. NMSA 1978, § 31-20A-1(B) (1979).
100. NMSA 1978, § 31-21-10(A) (2007).
101. Compton v. Lytle, 2003-NMSC-031, 22, 81 P.3d 39,45.
102. Good time credits are a creature of statute and the statutory scheme has changed more than once since
1979. The present law is found at NMSA 1978, § 33-2-34 (2006). However, that law only applies to crimes
committed on or after July 1, 1999. Under the current law, a person confined for committing a "serious violent
offense" can earn a maximum of four days of credit for each month of time served. Id. § 33-2-34(A)(1). Credits
for crimes committed before that date are governed by the law in effect at the time the crime was committed. Act
of April 7, 1999, ch. 238, § 8, 1999 N.M. Laws 1497.
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of first-degree murder was 54.6 years. One can only wonder how many of these
forty people will survive in prison long enough to be released.
D. Cases that Went to Trial
There were ninety-five cases that went to trial from 1979 through 2007. In two
of the cases, the jury could not reach agreement and the defendant subsequently
pled to lesser charges. Those two cases have been excluded from this analysis
because they were included in the discussion of cases that pled. The balance of this
section discusses the other ninety-three cases that went to trial.
In sixty-seven of the ninety-three cases, the defendant was convicted of at least
one count of first-degree murder. And in ten of the ninety-three cases, the defendant
was convicted of lesser charges. Three of the ninety-three cases ended with a hung
jury after which the prosecution dismissed all the charges against the defendant. In
thirteen of the ninety-three cases that went to trial, the defendant was acquitted of
all charges. In short, sixteen of the ninety-three cases that went to trial, or 17.2
percent of the cases that went to trial, ended without a conviction.
1. Cases that Went to a Penalty Phase
A case only continues into a penalty phase if the death penalty is not eliminated
before trial and the jury convicts the defendant of at least one count of first-degree
murder under what are alleged to be aggravating circumstances. During the period
of time included in this study, only fifty-one cases, or 25.1 percent of all the
resolved cases, proceeded to a penalty phase.
2. The Sentencing Decision: Life or Death
The most important question, of course, is what happened in the fifty-one cases
in which the jury was given the opportunity to decide whether the defendant should
be sentenced to death. In roughly one-quarter of the cases (twelve of fifty-one), the
jury did not find an aggravating circumstance and the defendant was sentenced to
life.
In the thirty-nine remaining cases, the jury found that the prosecution had proved
at least one aggravator beyond a reasonable doubt. In twenty-four of the thirty-nine
cases, the defendant received a life sentence for the murder or murders, while in
fifteen cases the jury unanimously sentenced the defendant to death. Or, to state it
another way, when the jury found at least one aggravating circumstance, the
defendant was sentenced to life in 61.5 percent of the cases.
As will be discussed below, the number of aggravators found by the jury appears
to play a role in the jury's decision whether to sentence the defendant to death.13
By contrast, the number of people murdered does not appear to play a significant
role. There were two cases that reached a penalty phase in which the defendant was
convicted of killing three or more people. The jury did not sentence either defendant
to death. Only two of the defendants sentenced to death were convicted of killing
two people.

103. See also infra Part IV.
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The fact that a particular defendant was not sentenced to death does not mean
that the defendant will eventually be released from prison. For example, only seven
of the thirty-six defendants who were not sentenced to death received a "simple"
life sentence, under which they would become eligible for parole after serving thirty
years in prison." t Another fourteen of the thirty-six received sentences of between
thirty-three and fifty-nine years, or, to look at it another way, fifteen of the thirty-six
received sentences of sixty or more years. Five of the thirty-six defendants were
sentenced to over 100 years. The average sentence imposed on the thirty-six
defendants who were not sentenced to death was 65.3 years.
As for the fifteen defendants who received death sentences, only one received
"just" a death sentence. The other fourteen received a sentence of death plus a term
of years. In fact, one defendant received two death sentences plus a term of fiftyeight years.
If the death sentences are treated as life sentences and assigned a value of thirty
years, the average sentence of those sentenced to death would be 67.7 years. The
range of sentences treated like this would run from a low of thirty to a high of 118
years. Under this analysis, only four of the fifteen defendants were sentenced to less
than fifty years. Thus on the whole, it seems likely that only a few defendants
whose cases went to a penalty phase will ever be released from prison, regardless
of whether they were sentenced to life or death.
E. DirectAppeals and Other Post-ConvictionRemedies
The imposition of a death sentence by a jury does not, of course, end the matter.
Since 1980, there have been fifteen men sentenced to death by juries.15 One
defendant who was sentenced to death waived his appeal after his death sentence
was commuted to life in prison by Governor Toney Anaya. 0 6 That man is serving
a sentence of life plus seventy years. A second death sentence was vacated and the
entire proceeding abated ab initio when the defendant died of natural causes in
prison while his appeal was pending. Finally, five of the remaining thirteen death
sentences were reversed on direct appeal and all of those defendants were
resentenced to life in prison plus terms of years ranging from three to 69.5 years.
They are actually serving sentences of thirty-three years, forty years, 67.5 years,
81.5 years and 99.5 years respectively. In other words, only eight of the fifteen
death sentences were affirmed on direct appeal.

104. See supra notes 100-101 and accompanying text.
105. However, Terry Clark was sentenced to death a second time after his first death sentence was set aside,
so juries have imposed a total of sixteen death sentences in New Mexico since 1979.
106. See State v. Adams, No. CR-86-0064, (10th J. Dist. Ct., Dec. 3, 2006) (defendant's waiver of appeal,
explaining that he waived appeal because a successful appeal would mean a remand for a new trial instead of a
dismissal with prejudice, and the State might be able to pursue the death penalty in the new trial); Toney Anaya,
A Matter of Life...or Death: On Crime and Capital Punishment (Nov. 26, 1986) (on file with author) [hereinafter
Anaya Statement]. A portion of the statement, without the details concerning the individual defendants, was later
published. Toney Anaya, Statement on CapitalPunishment,27 U. RICH. L REv. 177 (1993).
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2. Other Post-Conviction Remedies
None of the death sentences imposed by ajury from 1979 through 2007 were still
in effect by the time state post-appeal remedies were concluded. For example, four
of the eight affirmed death sentences were commuted to life sentences by Governor
Toney Anaya in 1986 before state habeas proceedings were at an end.'1 7 Two of
those defendants were serving time for other crimes in addition to the crime for
which they had been sentenced to death, and both defendants would be well over
100 years old before becoming eligible for parole. Finally, the other two defendants
are serving sentences of seventy-two years and thirty-three years.
Two more of the eight death sentences affirmed on direct appeal were reversed
during post-conviction proceedings. One of those defendants was resentenced to life
in prison. The other was resentenced to death. Two remaining affirmed death
sentences are the subject of current post-conviction proceedings.
3. Death Sentences Are Not Ultimately Affirmed
None of the sixteen death sentences imposed by juries was ultimately affirmed
by the time direct appeals and other post-conviction remedies were fully utilized.
To illustrate, two death sentences are still being challenged in state habeas proceedings. The only death sentence ever imposed after an initial death sentence was
overturned was being challenged in state habeas proceedings when the defendant
instructed his lawyers to drop the proceedings and allowed the State to execute him.
Other than those three death sentences, all the death sentences imposed by juries
since 1979 have been overturned or set aside.
F. Executions
There has been one execution since 1979. Terry Clark was actively carrying on
post-conviction litigation after his second death sentence was affirmed on direct
appeal. However, he decided to drop the post-conviction proceedings and allow the
State to execute him.' Clark received a lethal injection on November 6, 2001."°
This was the first execution in New Mexico since the execution of David Cooper
Nelson in 1960."10

107. Anaya Statement, supranote 106. Those whose sentences were commuted were william wayne Gilbert,
Richard Reynaldo "Ricky" Garcia, Michael Guzman, Joel Compton, and Eddie Adams. Anaya pointed out that
Gilbert, who had been convicted of other crimes as well, would be over 100 before he could be considered for
parole; Gilbert died in custody on July 30, 2002. Garcia, who had also been convicted of other crimes, would be
well over 100-years old before he could even begin to serve the commuted life sentence. Guzman's commuted
sentence was life plus forty-two years for a total of seventy-two years. He would be 90 before he would be eligible
for parole. Compton's commuted sentence was life plus three years; he would be roughly 65 when he would become
eligible for parole.
108. State v. Clark, No. D-0608-CR-9500069 (6th J. Dist. Ct. filed Mar. 19, 2001, and Mar. 26, 2001)
(letters from Terry Clark waiving his rights to appeal and post-conviction remedies).
109. State v. Clark, No. D-0911-CR-200100057 (9th J. Dist. Ct.).
110. Mark Allan, CapitalPunishmentor Compassion: Executions in the State of New Mexico: The Death
Penalty Since Territorial Days, http://www.angelo.edu/services/library/librarians/mallan/capital-punishmentnm.html.
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G. Summary
From 1979 though 2007, there were 211 cases filed in which the prosecution
sought the death penalty. Two hundred and three of those cases were resolved at the
district court level by December 31, 2007. Almost half of these resolved cases
ended with a plea agreement that included an agreement that the defendant would
receive a life sentence if he pled to first-degree murder. Only fifty-one of these 203
cases actually went to a penalty phase during which the jury could decide to
sentence the defendant to death. Of these fifty-one cases, fifteen resulted in a death
sentence. One of those was vacated due to the death of the defendant, five were
commuted by then-Governor Anaya, five were overturned on direct appeal, and two
more were overturned during state habeas proceedings. Currently, there are only
two men on death row in New Mexico, both of whom are actively challenging their
death sentences in state courts.
One man was executed during this period of time. His execution took place after
he instructed his attorneys to drop his state habeas proceedings. Therefore, there is
no way to know whether his death sentence would ultimately have been affirmed.
Those who drop their appeals and allow the State to execute them are often referred
to as "volunteers." The last involuntary or forcible execution in New Mexico was
in 1960.111
IV. THE ROLE OF AGGRAVATING CIRCUMSTANCES IN DEATH
PENALTY CASES
Some aggravating circumstances are alleged more frequently than others, and the
number of aggravators proven appears to play a role in determining whether a
defendant is sentenced to death.
A. Analysis of the Aggravating CircumstancesInitiallyAlleged in Death Penalty
Cases
Some aggravating circumstances (aggravators) are alleged far more frequently
than others. What follows is a count of the number of times particular aggravators
were alleged in the 211 filed cases. The number adds up to more than 211 because
some cases allegedly involved more than one murder and some murders allegedly
involved more than one aggravator. For example, if three offenders were accused
of killing the same victim, that victim was counted three times. If the prosecution
alleged two aggravators, each of those aggravators was counted three times, for a
total of six aggravators for one victim.

111. See id.
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AGGRAVATOR
Witness
Kidnapping
Criminal sexual penetration (csp)
Inmate
Guard

Law enforcement officer
Murder for hire
Escape
Criminal sexual contact (csc)
TOTAL

NUMBER OF ALLEGATIONS
154
82
33
34
13

22
17
2
1
358

The most frequently alleged aggravators are murder of a witness and murder during
a kidnapping. Both of these deserve additional discussion.
The witness aggravator accounted for nearly 43 percent of all the aggravators
alleged at the outset, and almost twice as many as kidnapping, the next most
frequently alleged aggravator. If asked to imagine a "murder of a witness" scenario,
most New Mexicans would probably picture the grade B mob movie from the past
in which a gangster orders his men to "take care of the little birdie who is about to
sing to the grand jury." However, prosecutors have argued the witness aggravator
was present in a wide variety of situations, including when more than one person
was murdered, or if the victim had, at some time in the past, witnessed criminal
conduct by the defendant, even if the defendant was not likely to be prosecuted for
the conduct. They found support for this broad interpretation of the aggravator in
State v. Henderson,112 which some prosecutors read to hold that there was sufficient
evidence to support the witness aggravator when there was no other plausible
motive for the murder and the defendant took steps to destroy evidence or conceal
involvement in the crime.
However, as the New Mexico Supreme Court ultimately observed, "[b]y
definition, every murder involves a victim who is a potential witness.""' 3 In 2006,
the Court overruled Henderson and emphasized that the State must come forward
with specific evidence that showed the killing was to prevent the reporting of a
crime, such as statements to that effect by the defendant. 14 In one opinion the Court
referred to "a specific intent to kill for the purpose of preventing the report of a
crime.""' In another, it emphasized
that "[t]he key is the defendant's motive or
' 6
reason for killing the victim. , 11

112. See, e.g., State v. Henderson, 109 N.M. 655, 659-61,789 P.2d 603,607-09 (1990), overruled in part
on othergrounds by Clark v. Tansy, 118 N.M. 486, 882 P.2d 527 (1994), abrogatedby State v. Martinez, 2006NMSC-007, (H 25-30, 130 P.3d 731, 738-40, to the extent it can be read to hold that the murder of a witness
aggravator is satisfied if there is no other plausible motive for the killing and the defendant takes steps to destroy
evidence or conceal involvement in the crime.
113. Martinez, 2006-NMSC-007, 14, 130 P.3d at 736.
114. Jd. 25-31,130P.3dat738-40.
115. State v. Treadway, 2006-NMSC-008, '111, 130 P.3d. 746,749.
116. Martinez, 2006-NMSC-007, 1 12, 130 P.3d at 735.
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The kidnapping aggravator accounted for 22.9 percent of all the aggravators
alleged at the outset. When most people think of kidnapping, they probably think
of an abducted child, murdered when the tearful parents could not come up with the
ransom. However, New Mexico's statute defining kidnapping does not require that
the victim be taken from one place to another.117 In New Mexico, a person kidnaps
another if the victim is restrained or confined by force, intimidation, or deception,
and the offender intends to kill, injure, or commit a sexual offense on the victim." 8
Thus, on one occasion, the New Mexico Supreme Court held that the evidence in
support of the kidnapping aggravator was sufficient when the evidence showed that
the victim was found tied to a chair with her hands bound behind her back with
severe injuries that ultimately led to her death." 9
Additionally, the witness and the kidnapping aggravators were frequently
combined with other aggravators. When an aggravator is the only aggravator
alleged, it is referred to as a "stand-alone" aggravator. The witness aggravator was
alleged at the outset 154 times. However, it was a stand-alone aggravator only
eighty-three times, or in roughly 54 percent of the instances in which it was alleged.
Similarly, the kidnapping aggravator was alleged at the outset of the case eighty-two
times. However, it was a stand-alone aggravator only nineteen times, or in roughly
23 percent of the cases in which it was alleged. Both aggravators were frequently
combined either with each other or with the criminal sexual penetration (CSP)
aggravator. This is important because, as we will see, the number of aggravators
proven appears to play an important role in the jury's decision to sentence a
particular defendant to death.
In the same vein, criminal sexual penetration was alleged as an aggravator thirtythree times, but was the only aggravator alleged in only seven instances. In the other
twenty-six instances, it was accompanied by one or two other aggravators, usually
witness or kidnapping or both. However, there are particular problems when
kidnapping and csp are alleged as to one victim. Forcible restraint with the requisite
intent is enough to satisfy the kidnapping statute in New Mexico. 2 ° Similarly,
"force or coercion" is also an element of some degrees of criminal sexual
penetration.121 This creates significant double jeopardy problems that are beyond
the scope of this article.'2 2
B. Analysis of the Aggravatorsin Cases that Proceededto a Penalty Phase
Of the 203 resolved cases, fifty-one (25.1 percent) continued into a penalty
phase. The following chart compares the number of particular aggravators alleged

117. See NMSA 1978, § 30-4-1 (2003).
118. Id. Before the language concerning sexual offense was added to the statute, the phrase "held for service"
was considered to include restraining or confining a victim in order to rape the person. See State v. Hutchinson,
99 N.M. 616, 623-24, 661 P.2d 1315, 1322-23 (1983).
119. Martinez, 2006-NMSC-007, 43, 130 P.3d at 742.
120. See supra note 118 and accompanying text.
121. NMSA 1978, §§ 30-9-1 l(D)(2), (E), and (F) (2007).
122. See, e.g., State v. Crain, 1997-NMCA-101, U 21-22,946 P.2d 1095, 1100-01 (reversing convictions
for CSP U (commission of a felony) and kidnapping because both were based on the use of force during an act of
sexual intercourse).
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at the beginning of the case with the number of aggravators that were still at issue
by the time the case went to a penalty phase.
AGGRAVATOR

# INITIALLY FILED

# PENALTY PHASE

Witness
Kidnapping
Criminal sexual penetration
Inmate
Guard
Law enforcement officer
Murder for hire
Escape
Criminal sexual contact

153
79
32
34
13
18
17
2
1

47
30
15
3
2
8
2
0
0

TOTAL

349

107

The data show that the witness, kidnapping, and criminal sexual penetration
aggravators were the most commonly filed and continue to be the most common
aggravators in penalty phase cases.
The significance of alleging multiple aggravators for a single victim begins to
emerge during the penalty phase. Twenty-three of the cases that moved into a
penalty phase alleged two aggravators per victim and another six cases alleged three
or more aggravators per victim. A total of twenty of the two-aggravator charges and
all of the three-or-more-aggravator cases alleged some combination of the witness,
kidnapping, and criminal sexual penetration aggravators.
Apart from gross numbers, it is interesting to see what percentage of cases
involving each aggravator actually went to a penalty phase. In making these
calculations, the aggravators involved in pending cases have been deducted from
the aggravators initially alleged.
The aggravator with the largest percentage of cases proceeding to a penalty phase
is criminal sexual penetration. More than 45 percent (46.9 percent) of those cases
went to a penalty phase. In second place is law enforcement officer, with 44.4
percent, followed by the kidnapping aggravator, with 38.0 percent of those cases
proceeding to a penalty phase. Although the witness aggravator is the most
frequently alleged initially, fewer than one-third (30.7 percent) of the charges
alleging that aggravator reached a penalty phase. By contrast, only 15.4 percent of
the charges alleging the guard aggravator and 11.8 percent of the cases alleging
murder for hire moved into a penalty phase. Only 8.8 percent of the cases alleging
the inmate aggravator went into a penalty phase.
C. Analysis of the Aggravators Found by the Jury
The most important question, of course, is what happened in the fifty-one cases
that included a penalty phase. In almost one-quarter of the cases (twelve of fiftyone), the jury did not find any aggravating circumstance proven beyond a
reasonable doubt, and the defendant was sentenced to life in prison. In the thirtynine remaining cases, the jury found the prosecution proved at least one aggravator
beyond a reasonable doubt. The aggravators found were:
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NUMBER

AGGRAVATOR
Witness
Kidnapping
CSP
Inmate
Guard
Law enforcement officer
Murder for hire

20
22
9
3
1
5
1

The data show that in twenty-four of the thirty-nine cases (61.5 percent), the
defendant received a life sentence for the murder or murders, while in fifteen cases
the jury unanimously sentenced the defendant to death.
The following analysis takes into account the number of people the defendant
was convicted of killing as well as the number of aggravators found by the jury. As
the following chart shows, if a jury finds the prosecution has proven more than one
aggravator for a particular victim, it appears to be more likely to sentence the
defendant to death.
# DEATHS/AGGRAVATORS
Single death, none proven
Single death, one found
Single death, two found
Single death, three found

LIFE SENTENCE
8
14
5
0

DEATH SENTENCE
0
5
4
4

Two deaths, none found
Two deaths, one found
Two deaths, two found
Two deaths, three found

3
1
3
0

0
1
0
1

Three or more deaths, none found
Three or more deaths, one found

1
1

0
0

All the cases in which the jury found that the prosecution proved more than one
aggravator for a victim were combinations of the witness, kidnapping, and CSP
aggravators. In some cases the jury found two aggravators while in others the jury
found all three.
The data show that multiple murders within a single crime event do not
necessarily lead to a death sentence. On the contrary, only two of the defendants
sentenced to death had killed two people. Neither of the defendants who were
convicted of killing three or more people were sentenced to death. Both defendants,
however, had already been sentenced to well over 100 years by the time the penalty
phase began.
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D. Analysis of the Aggravators in Cases in Which the Defendant Was Sentenced
to Death
As discussed above, ajury was more likely to sentence a defendant to death if the
jury found that the prosecution had proven more than one aggravator for a particular
victim, without regard to the number of victims. The data also show that a single
victim/single aggravator killing usually does not persuade a jury to sentence a
defendant to death.
There were fifteen defendants who were sentenced to death. Only five of them
were sentenced to death for a single victim/single aggravator killing. Three of those
five death sentences were subsequently overturned, one was commuted, and one
defendant died before his direct appeal was decided. Of the other eight defendants
sentenced to death for a single killing, the jury found multiple aggravators proven
in all eight cases. All eight were two- or three-aggravator combinations of the
witness, kidnapping, and CSP aggravators. Therefore, the data suggest that proof
of multiple aggravators for a particular victim is an important factor in persuading
a jury to sentence a defendant to death.
E. Summary
The witness, kidnapping, and criminal sexual penetration aggravators are the
most frequently alleged aggravators. They are also the aggravators most likely to
be alleged in combination. The data suggest thatjuries that find the prosecution has
proven more than one aggravator for a single victim are more likely to sentence a
defendant to death.
V. THE GEOGRAPHY OF DEATH
Some judicial districts filed more death penalty cases than others. For example,
the First Judicial District, with only 10 percent of New Mexico's population, filed
almost as many death penalty cases as the Second Judicial District, which is New
Mexico's major metropolitan area of Albuquerque/Bernalillo County. Six judicial
districts brought roughly 80 percent of all the death penalty cases filed since 1979.
The number of death cases filed in a district seems to have little or no impact on the
number of death sentences imposed. When broken down by decade, it is apparent
that the number of death penalty cases in a particular district fluctuated over time.
In some districts, the prosecution sought the death penalty in a handful of cases
during a short period of years, and refrained from seeking the death penalty
thereafter. In other districts, the number of death cases declined over time. There
is only one district in which the number of death penalty cases increased over time.
A. The Number of Death Penalty Cases Filed Varied by District
As the chart below shows, some judicial districts file more, sometimes many
more, death penalty cases than others.
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# DEATH
% NM
CASES
POPULATION
FILED
(2000 Census
Figures)

First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

Santa Fe, Los Alamos, Rio Arriba
Bernalillo
Dona Ana
San Miguel, Mora, Guadalupe
Eddy, Lea, Chaves
Grant, Luna, Hidalgo
Catron, Socorro, Sierra, Torrance
Taos, Colfax, Union
Curry, Roosevelt
DeBaca, Harding, Quay
San Juan, McKinley
Lincoln, Otero
Cibola, Sandoval, Valencia

52
56
11
12
25
4
5
6
7
3
12
6
12

10%
31%
10%
2%
9%
3%
3%
3%
3%
1%
10%
4%
10%

211

99%

The Second Judicial District contains the City of Albuquerque and is home to
almost one-third of New Mexico's population.'23 The chart shows that the Second
District has filed the largest number of death penalty cases. Between them, the First
and Second Judicial Districts account for roughly half of all the death penalty cases
filed since 1979.
The size of the district's population appears to have relatively little impact on the
number of death penalty cases filed. This becomes apparent when one examines the
five judicial districts that each account for roughly 9 or 10 percent of New Mexico's
population. These are the First, the Third, the Fifth, the Eleventh, and the Thirteenth
Districts. The frequency with which those districts seek the death penalty varies
significantly.
The chart makes clear that the First Judicial District, with only 10 percent of the
State's population, filed almost as many death penalty cases as the Second Judicial
District, with 30 percent of New Mexico's population. The First filed more than
twice as many death cases as the Fifth Judicial District. The Fifth, for its part, filed
twice as many death cases as the Third, Eleventh and Thirteenth Districts. However,
the high rate of death penalty cases in the First Judicial District can be partially
explained by the fact that it is the location of a large state prison.
Prison disturbances, known colloquially and in the media as riots, have affected
the number of death cases filed in the First and the Fourth Judicial Districts. For
example, the Santa Fe Prison Riot began on February 2, 1980, when some of the
inmates took over the Penitentiary of New Mexico, located in Santa Fe, which is

123. Unless otherwise noted, population data is taken from the Census 2000 Population Finder for New
Mexico, http://factfinder.census.gov/servlet/SAFFPopulation?-event=Search&-name=&-state=
04000US35&_county=&_cityTown=&_zip=&_sse=on&_langen&pctxt=fph.
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part of the First Judicial District.'2 4 By the end of the Riot, at least thirty-three
inmates were dead, allegedly killed by other inmates. 125 In 1980, killing an inmate
or someone else lawfully on the premises of a prison was not an aggravating
circumstance.2 6 However, the district attorney's office took the position that three
of the inmates were killed because they had been, or would be, witnesses in a
criminal proceeding.' 27 As a result, the State sought the death penalty against
fourteen defendants. 128 These fourteen cases account for a little more than one
quarter of the death penalty cases filed by the First Judicial district. However, even
if one excludes those cases, the First Judicial District has still sought the death
penalty more frequently than any other judicial district except the Second.
The disturbance at the Guadalupe County Correctional Facility in Santa Rosa,
New Mexico, in August 1999, was shorter lived and less deadly than the 1980 Riot
at the Penitentiary of New Mexico. Only one person died in the disturbance, a
prison guard. 129 That prison disturbance, however, accounts for all the death penalty
cases filed in the Fourth Judicial District since January 1979. In 2000, the State
indicted twelve men for the first-degree murder of a correctional officer and filed
a notice of intent to seek the death penalty against three of those men. In April of
2001, the trial court barred the prosecution from seeking the death penalty against
the other nine defendants. Prosecution of two of the three death penalty cases was
stalled for several years because the defense attorneys contended that they were not
being adequately compensated. In 2007, the New Mexico Supreme Court agreed
and held that the compensation was so inadequate that it was unlikely that any
lawyer could provide effective assistance under the circumstances. 3 0 Accordingly,
the Court stayed the pursuit of the death penalty and indicated that the stay would
be lifted when additional funds were made available to the defense.' 3 ' The New
Mexico Legislature did not appropriate additional funds for the defense when it met
in early 2008, and the death penalty was dismissed from those cases in April
2008.132 Trial has been delayed in the third death penalty case because the
prosecution appealed a trial court order suppressing evidence to the New Mexico
Supreme Court. Death is still a possible penalty in that case.

124. NANCY H. OWEN, OFFICE OF THE DISTRICT ATrORNEY, FIRST JUDICIAL DLSTRICT, PRISON RIOT
PROSECUTION: FINAL REPORT OF THE CASES STEMMING FROM THE 1980 RIOT AT THE PENITNTIARY OF NEW
MEXICO 1 (1984).
125. Mike Gallagher, History of N.M. PrisonsWritten in Blood, ALBUQUERQUE JOURNAL, Sept. 19, 1999,

at A-I (discussing prison disturbances in New Mexico from 1980 through 1999).
126. See OWEN, supra note 124, at 17; Capital Felony Sentencing Act, ch. 150, §§ 1-7, 1979 N.M. Laws
526-27 (law in effect at the time of the murders); Act of Mar. 27, 1981, ch. 23, § 1, 1981 N.M. Laws 74-75
(subsequent statute creating the aggravator for killing an inmate).
127. OWEN, supra note 124, at 17.
128. Id.
129. Gilbert Gallegos & Kate Nash, State Won't PullInmates Despite Death, PerrySays, ALBUQUERQUE
TRmUNE Sept. 1, 1999, at A-1.
130. For more information about these cases and the reasons they have not been resolved, see State v. Young,
2007-NMSC-058, 172 P.3d 138.
131. Id.11.
132. State v. Young & State v. Lopez, Nos. D-0424-CR-200000014 & 200000012 (4th J. Dist. Ct. Apr. 3,
2008) (Order Granting Motion to Dismiss Death Penalty). Defendant Lopez subsequently pled to second-degree
murder and other charges. State v. Lopez, No. D-0424-CR-200000012 (4th J. Dist. Ct. June 11, 2008) (Judgment
and Sentence).

NEW MEXICO LA W REVIEW

[Vol. 38

B. Filing More Death Penalty Cases Does Not Generally Increase the Number of
Death Verdicts
Analysis of the data also shows that the number of death cases filed in a district
has little to do with the number of death sentences actually imposed. The following
table shows the number of resolved death penalty cases, and the number and
percentage of those cases in which the jury imposed a death sentence. The chart
does not include the death sentence imposed after an initial death sentence was
overturned.
DISTRICT # DEATH CASES
RESOLVED
1979-2007
First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

51
52
11
9
25
4
5
6
7
3
12
6
12
203

# DEATH
SENTENCES
IMPOSED BY

% RESOLVED
CASES RESULTING
IN DEATH

JURIES

SENTENCES

2
6
0
0
1
1
0
0
2
0
2
0
1
15

3.9%
11.5%
0
0
4.0%
25.0%
0
0
28.6%
0
16.7%
0
8.3%

As the chart shows, with the exception of the Second, no district has sentenced
more than two men to death since 1979, no matter how many death cases were filed.
Also, the two death sentences from the Eleventh District have been affirmed on
direct appeal and are being challenged in post-conviction proceedings. As indicated
above, none of the other death sentences handed down during this time were still
in effect by the time post-conviction proceedings in state court were concluded.' 33

C. The Resolution of Death Penalty Cases by District
The next question is how the death cases were resolved. This subject was
addressed more fully with respect to other statewide considerations in Part III. Here,
the focus is on the differences among judicial districts in the ways that the cases
were resolved.

133. As was previously discussed, Terry Clark's original death sentence was ultimately set aside during postconviction proceedings. He had been sentenced to death a second time when he instructed his attorneys to withdraw
his post-conviction proceedings so the state would execute him. See supra notes 108-109 and accompanying text.
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PLED
DISTRICT NOT
CONVICTED M1

PLED
LESS

TRIEDCONVICTED
OF M1

TOTAL
TRIEDCONVICTED RESOLVED
OF LESS
THAN M1

First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

16
2
0
0
1
1
2
0
0
1
0
1
1
25

5
12
3
0
7
0
1
4
4
0
3
0
5
44

17
11
2
9
7
1
0
1
1
1
2
3
2
56

9
27
5
0
10
2
1
1
2
0
6
0
4
67

4
0
1
0
0
0
1
0
0
1
1
2
0
10

51
52
11
9
25
4
5
6
7
3
12
6
12
203

Again, the figures for the First and Fourth Judicial Districts are affected by the
prison riots that occurred in those districts. 134 All the cases in the Fourth Judicial
District grew out of the August 1999 disturbance at the Guadalupe County
Correctional Facility. As the chart shows, nine of the twelve cases were resolved by
pleas to lesser charges as of December 31, 2007.135
The impact of the Santa Fe Prison Riot cases on the disposition of death cases in
the First Judicial District is more complex. One of the fourteen defendants was
killed in prison, allegedly by other inmates, while his death penalty case was
pending. His case is one of the cases shown as "no conviction." Additionally, three
defendants were acquitted by a jury, and four cases were dismissed by the
prosecution. In another case, one defendant pled to one count of first-degree murder
after the prosecution dropped the death penalty. Thus, the Riot cases account for
eight of the sixteen cases in which the First Judicial District failed to secure a
conviction and one of the cases in which a defendant pled to a charge of first-degree
murder.
D. Life and Death Decisions by District
The next chart shows the number of cases in each district that proceeded to a
penalty phase, and the number of life and death sentences imposed by juries in that
district. Again, the re-sentencing case is not included.

134. See supra Part V.A.
135. By June of 2008, one more defendant had pled to charges of less than first-degree murder. See supra
note 132.
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DISTRICT
First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

CASES THAT WENT SENTENCED TO
TO PENALTY PHASE LIFE
9
7
20
14
3
3
0
0
6
5
2
1
1
1
1
1
3
1
0
0
4
2
0
0
2
1
51
36
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SENTENCED
TO DEATH
2
6
0
0
1
1
0
0
2
0
2
0
1
15

As the chart shows, the Second is the only district that has sentenced more than two
defendants to death since 1979.
E. The Number of Death Penalty Cases Filed in Each DistrictChanged over
Time
Finally, it is interesting to see how the number of death penalty cases varies over
time in each district.
The following chart breaks down the cases filed in each district by decade. It
counts all 211 cases filed; thus, it is not limited to the 203 resolved cases. The case
filed in 1979 has been treated as though it was filed in 1980.
DISTRICT
First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

1980-89
35
23
9
0
12
4
0
1
2
1
0
3
1
91

1990-99
9
14
2
0
7
0
5
3
2
2
8
3
10
65

2000-07
8
19
0
12
6
0
0
2
3
0
4
0
1
55
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There are five districts that have not filed a death case since 2000: the Third, the
Sixth, the Seventh, the Tenth, and the Twelfth. A previous chart illustrating the
outcome of death penalty cases by district may help to explain this.
No one has ever been sentenced to death in the Third, Seventh, Tenth, and
Twelfth Judicial Districts. The only death sentence handed down in the Sixth was
reversed on appeal and the defendant was ultimately sentenced to life plus a term
of years. 3 6 One possible explanation suggested by this data is that prosecutors in
those districts do not think local juries will sentence someone to death. The chart
also shows the number of death penalty cases has declined over time in the First,
Eleventh, and Thirteenth Judicial Districts.
For example, the First Judicial District filed thirty-five death penalty cases from
1980 to 1989. During that time, a jury actually imposed a death sentence in one
case. In the next decade, the First filed fewer death penalty cases and still obtained
only one death sentence. In the last seven years, the First District has filed seven
death cases and has not obtained any death sentences. By December 31, 2007, the
death penalty had been eliminated from the only death penalty case still pending as
of that date.
All the death penalty cases recently filed in the Fourth Judicial District are based
on the alleged murder of a corrections officer during the disturbance at the
Guadalupe County Detention Center. Although that incident took place in 1999,
three of those cases had not been resolved by December 31, 2007.
However, the
137
death penalty was no longer an issue in two of the three cases.
F. Summary
In summary, two of New Mexico's judicial districts filed about half of all the
death penalty cases filed since 1979. The district attorneys in the Second Judicial
District have persuaded juries to impose a total of six death sentences since 1979.
None of the other judicial districts have sentenced more than two defendants to
death, no matter how many death penalty cases were filed in the district. The
number of death penalty cases filed in a particular district also varied over time.
In view of the data, it appears that where a crime was committed is a significant
factor in determining whether the prosecution will seek the death penalty. One
cannot help but wonder if a defendant who was sentenced to death in one district
might have received a life sentence if he had committed the same crime in a
different judicial district.
VI. THE ROLE OF RACE AND ETHNICITY
The data strongly suggest that race and ethnicity played a role in determining
who would live and who would die. The numbers suggest that prosecutors were
more likely to seek and juries more likely to impose the death penalty if the
deceased was white, non-Hispanic. The race or ethnicity of the offender also
appears to have affected both the way the case was resolved and the likelihood that

136. The re-sentencing proceeding that resulted in a death sentence is not included.
137. See supra note 132.
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a particular defendant would be sentenced to death. This was most striking in the
case of black defendants.
Several studies of the death penalty have addressed the different ways that
African-American and Caucasian victims and defendants are treated. New Mexico's
population, however, includes four distinct racial groups: 1) white or Caucasian, 2)
American Indian, 3) African American or black, and 4) Asian. Most Hispanics in
New Mexico are subsumed in the census category "Caucasian." However, there are
substantial differences between the white non-Hispanic population and the white
Hispanic population. In order to avoid confusion, Hispanic individuals are referred
to in this study as "Hispanic," while white, non-Hispanic individuals are referred
to as "white."
In 2000, New Mexico's population was 44.7 percent white; 42.1 percent
Hispanic, 9.5 percent American Indian, 1.9 percent black, and 1.1 percent Asian. 138
No other state has such a large and relatively influential Hispanic population. This
is not to say that the Hispanic population does not experience discrimination in
public and private life. However, it does mean that the analysis of race and ethnicity
is more complex than in states with a more traditional majority/minority population.
It also means that, unlike most states, there are and have been a substantial number
of Hispanic district attorneys. 39 In fact, Hispanic residents are 50 percent or more
of the population in five of New Mexico's thirteen judicial districts. 40 In short, it
would be a mistake to assume that those making decisions to pursue a death
sentence or to impose one are exclusively white. However, that is not the focus of
this section.
This section analyzes the racial and ethnic makeup of the murder victims and the
defendants in death penalty cases in New Mexico. It begins with an analysis of the
death penalty prosecutions based on the race or ethnicity of the person(s) murdered
and then analyzes the cases according to the race or ethnicity of the defendant.
There may also have been victims of these crimes who survived the experience;
however, in this study, the word "victim" refers to someone who was murdered. It
is important to keep in mind that this section simply reports numbers. It is not the
kind of sophisticated statistical analysis pioneered by the Georgia death penalty
study that formed the basis of the litigation that led to McCleskey v. Kemp. 14' The
numbers have not been analyzed to determine if the differences among the groups
are statistically significant or if the differences are explained by other factors. In
some instances the numbers are so small that one must be cautious about drawing
any conclusion from them.

138. CENSUS 2000, POPULATION BY RACE AND HISPANIC OR LATINO ORIGIN FOR THE UNITED STATES,
REGIONS, DIVISIONS, AND STATES, AND FOR PUERTO Rico: 2000, www.census.gov/population/cen2000/phct6/tab02.pdf [hereinafter CENSUS 2000, POPULATION BY RACE AND HISPANIC OR LATINO ORIGIN].
139. Jeffrey J. Pokorak, Probing the CapitalProsecutor'sPerspective: Race of the DiscretionaryActors,
83 CORNELL L. REv. 1811, 1818 (1998) (showing that 35.7 percent of the prosecutors in New Mexico were
Hispanic in 1998).
140. See infra Part VI.B.5 for the percentage of the population that is Hispanic in each judicial district. Those
figures were calculated from the census data referenced supranote 123.
141. See supra notes 21-26 and accompanying text.
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A. The Race and Ethnicity of the Murdered Victim Appears to Influence the
Likelihood that a ParticularDefendant Will Be Sentenced to Death
When the New Mexico State Bar Association's Task Force on the Administration
of the Death Penalty surveyed district attorneys, it found that prosecutors based the
decision to seek the death penalty in a particular case on the characteristics of the
victim rather than the characteristics of the defendant.'4 2 Several district attorneys
specifically indicated that the race/ethnicity of the victim was relatively important
in their decision. 143
The data in this survey demonstrate the accuracy of that survey. Prosecutors
appear more inclined to seek the death penalty if the deceased is white and least
inclined if the deceased is black or American Indian. This was not, however,
because so few blacks or American Indians were homicide victims. According to
the Office of the Medical Investigator (OMI), from 1980 forward, 29.4 percent of
homicide victims were white, 46.2 percent were Hispanic, 16.7 percent were
American Indian, 5.3 percent were black and 2.8 percent were Asian."4 In short,
only 30 percent of New Mexico's homicide victims were white.
1. Race and Ethnicity of the Murdered Victims in the Death Penalty Cases
Filed
In some death penalty cases, multiple defendants were involved in killing one
person. As a result, there were only 165 individual deaths among the 211 death
penalty cases filed since 1979. The next chart breaks down the 165 victims by racial
or ethnic categories. The percentage of victims shown in this chart is the percentage
of victims of a particular racial or ethnic makeup for all 211 cases filed since 1979.
RACE/ETHNICITY OF THE VICTIMS IN THE 211 CASES
RACE/ETHNICITY
White
Hispanic
American Indian
Black
Asian

% HOMICIDE
VICTIMS
29.4%
46.2%
16.7%
5.3%
2.8%

# VICTIMS IN
DEATH CASES
82
73
7
1
2

% VICTIMS IN
DEATH CASES
49.7%
44.2%
4.2%
0.6%
1.2%

The chart shows that whites were about 30 percent of all homicide victims, but
approximately 50 percent of the victims in death penalty cases. The percentage of
Hispanic victims in death penalty cases is a little lower than the percentage of
homicide victims who are Hispanic.

142. TASK FORCE REPORT, supra note 27, at 14-15.
143. Id.
144. E-mail from Wayland Davis, Manager of Computer Systems, Office of the Medical Investigator, to the
author (Aug. 6, 2007) (on file with author). OMI does not investigate deaths on American Indian lands or federal
installations such as military bases. NEW MExIco OFFICE OF THE MEDICAL INvESTIGATOR, ANNUAL REPORT 2006
3 (2006), available at http://omi.unm.edu/pdf/AR2006.pdf.
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The chart also shows that 16.7 percent of all homicide victims were American
Indians, but only 4.2 percent of the victims in death penalty cases were Indian.
However, comparing the percentage of American Indian homicide victims to the
percentage of American Indian victims in death penalty cases may be misleading.
Most of New Mexico's American Indian population lives on American Indian lands,
including the Pueblos, referred to in federal law as "Indian country." "' Murders in
Indian country are prosecuted in federal, not state, court.
The percentage of Asian homicide victims is slightly higher than their percentage
of the victims in death penalty cases. And the percentage of black victims in death
penalty cases literally could not be smaller. In short, it appears that prosecutors
were most inclined to seek the death penalty if the deceased was white, and least
inclined if the victim was black or Indian. Indeed, the only black victim whose
murder led to a death penalty case was an inmate.'4 6 In other words, since 1979
there has not been a single death penalty case filed based on the death of a black
person who was not incarcerated.
2. Race and Ethnicity of the Victims in Cases that Went to a Penalty Phase
The next chart focuses on the racial and ethnic makeup of the murder victims in
cases that reached a penalty phase. There, the fifty-one cases that reached a penalty
phase had a total of sixty-eight victims. The percentage shown in the fourth column
is the percentage of victims of that race in cases that went to a penalty phase. Thus,
for example, whites were the victims in 49.7 percent of the death penalty cases filed
and in 50 percent of the resolved cases that went to a penalty phase.
RACE/ETHNICITY OF THE 68 VICTIMS IN PENALTY PHASE CASES
RACE/
ETHNICITY
White
Hispanic
American Indian
Black
Asian

% VICTIMS IN
FILED CASES
49.7%
44.2%
4.2%
.6%
1.2%

# VICTIMS IN
PENALTY

% PENALTY
PHASE

PHASE CASES

VICTIMS

34
29
2
1
2

50.0%
42.6%
2.9%
1.5%
2.9%

The percentage of white victims in cases that proceeded to a penalty phase was
roughly the same as the percentage of white victims in all of the cases filed. This
was not true, however, in the cases of Hispanic, Indian, or Asian victims. At first
glance it appears that black victims were an exception to this rule. However, what

145. This is an over-simplification. For the precise definition of Indian country, see 18 U.S.C. § 1151 (2000)
(defining Indian country); id. § 1153(a) (providing that federal courts have exclusive jurisdiction over murders
committed in Indian country); State v. Romero, 2006-NMSC-039, 142 P.3d 887 (land within the exterior
boundaries of an Indian pueblo is Indian country, even if privately owned).
146. The victim's name was Charles Franklin. Three white men were prosecuted for his death: Kevin
Sutphin, Clifford Hoffman, and David Gray. State v. Sutphin, No. SF 86-508 (CR) (1st J. Dist. Sept. 12, 1986)
(grand jury indictment).
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the chart actually reflects is that only one of the three death penalty cases involving
a black victim proceeded to a penalty phase. The percentage of victims who are not
white declines even further when it comes to death sentences.
3. Race and Ethnicity of Victims in Cases in Which the Defendant Was
Sentenced to Death
The race or ethnicity of the victim appears to affect the imposition of death
sentences. There were seventeen victims for whose deaths the jury imposed a death
sentence. The chart compares the racial or ethnic identity of the victims in all
homicides with those in death penalty cases generally, and those in the cases that
ended with a death sentence. Thus, for example, whites accounted for 29.4 percent
of all homicide victims. However, they accounted for 49.4 percent of the victims in
all the filed death penalty cases, and 65 percent of the victims in the cases that
ended with a death sentence.
RACE/ETHNICITY OF THE 17 VICTIMS IN CASES THAT ENDED
WITH A DEATH SENTENCE
RACE/
ETHNIC1TY
White
Hispanic
American Indian
Black
Asian

% HOMICIDE
VICTIMS
29.4%
46.2%
16.7%
5.3%
2.8%

% DEATH # DEATH
CASE
SENTENCE
VICTIMS VICTIMS
49.7%
11
44.2%
5
4.2%
1
0.6%
0
1.2%
0

% DEATH
SENTENCE
VICTIMS
65%
29%
6%
0
0

From this chart, it appears that prosecutors were more likely to seek and juries
were more likely to impose the death penalty for the death of a white victim. On the
other hand, prosecutors seek the death penalty in cases involving Hispanic victims
at a rate similar to the percentage of Hispanic homicide victims. Juries, however,
appear to be less likely to sentence a defendant to death when the victim was
Hispanic. Juries have never sentenced anyone to death for murdering a black or
Asian person, and only once since 1979 has ajury sentenced someone to death for
murdering an American Indian individual.
4. Summary
In summary, roughly half of the death penalty cases filed by prosecutors involved
white victims, despite the fact that whites accounted for only thirty percent of all
homicide victims. The percentage of death penalty cases involving Hispanic victims
was similar to the percentage of homicide victims that were Hispanic. American
Indians were roughly ten percent of New Mexico's population and a little more than
sixteen percent of the state's homicide victims, but no one was sentenced to death
for killing an American Indian until 2002. Only one of the victims in all the death
penalty cases filed was black. These results are consistent with other studies that
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of the victim has an impact on whether a defendant will
have shown that the race
1 47
be sentenced to death.

B. The Race and Ethnicity of the Defendant Appears to Affect the Handlingand
Dispositionof Death Penalty Cases
The race and ethnicity of the defendant appears to have affected both the way
that death penalty cases were resolved and whether the defendant was sentenced to
death. The race and ethnicity of the defendant appear to affect the likelihood that
the case will be resolved by a plea bargain that eliminates death as a possible
sentence in the case. In addition, the race or ethnicity of the defendant appears to
influence the jury's decision in sentencing. All of this was most apparent in the case
of black defendants.
1. The Race and Ethnicity of the Defendants in the Death Penalty Cases Filed
Since 1979
The percentage of defendants of a particular racial or ethnic heritage in death
penalty cases differs from the percentage of New Mexico's population of that race
or ethnicity. The following chart shows the number and percentage of defendants
of a particular racial or ethnic heritage in the 203 resolved death penalty cases as
compared to New Mexico's population.
RACE OR
ETHNICITY

% POPULATION
IN 2000

% RESOLVED
DEATH
PENALTY

# RESOLVED
DEATH
PENALTY CASES

CASES

White
Hispanic
American Indian
Black
Asian

44.4%
42.1%
9.5%
1.9%
1.1%

40.4%
47.8%
3.9%
6.4%
1.5%

82
97
8
13
3

The difference from the 2000 population is similar for whites and Hispanics, but
it cuts in different directions. There are about 4 percent fewer white defendants and
approximately 5 percent more Hispanic defendants than their percentages of New
Mexico's population would suggest. The percentage of black defendants is three
times the percentage of black New Mexicans.
The percentage of death penalty defendants and of New Mexico's population
who were American Indian has been included for completeness. However, the
number of American Indian defendants is probably underreported. In many cases,
information about a defendant's race or ethnicity was obtained from the Department
of Corrections. The author is aware of at least two individuals the Department of
Corrections has classified as white who are American Indian, but not enrolled in
any tribe. 48 Moreover, as noted above, 149 murders on Indian land are prosecuted in

147. See supra note 33.

148. Paul Lovett's father is 100 percent Choctaw, making Paul 50 percent Choctaw; neither father nor son
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federal court, which may also account for the low number of American Indian
defendants.
2. The Race and Ethnicity of the Defendants in the Cases that Were Dismissed
Before Trial
There were nine cases that were dismissed before trial. Eight of the nine
defendants were Hispanic; the ninth defendant was white. Five of the eight Hispanic
defendants were defendants in death penalty cases filed after the Santa Fe Prison
Riot in 1980. Even so, the disproportionate number of Hispanic defendants whose
cases were dismissed before trial is striking.
3. The Race and Ethnicity of the Defendants in the Cases Resolved by Plea
Agreements
Ninety-seven of the 203 resolved cases (47.8 percent) were resolved by plea
agreements that included an agreement that the State would not seek the death of
the defendant. The following chart shows the race or ethnicity of the defendants in
those cases. It also shows the number of defendants who pled to at least one count
of first-degree murder (M1) and those who pled to lesser charges.
RACE/ETHNICITY OF DEFENDANTS-CRIME TO WHICH PLED
RACE/
ETHNICITY

TOTAL PLED,
NO PENALTY

PLED TO M1

PLED TO LESSER
CHARGES

PHASE

White
Hispanic
American Indian
Black
Asian

34
55
5
1
2

22
15
2
0
1

12
40
3
1
1

Overall, the data show that more than half of the cases resolved by plea
agreements that precluded a death sentence involved Hispanic defendants. In fact,
56.7 percent of all the resolved cases involving Hispanic defendants were resolved
by a plea agreement. This may be partially explained by the fact that almost threequarters of the Hispanic defendants (72.7 percent) pled to a lesser crime or crimes.
The data also show that the number of white defendants whose cases were resolved
by plea agreements is significantly smaller. Only 41 percent of the cases involving
white defendants pled, and nearly two-thirds of those pleas were to first-degree
murder.
The numbers of American Indian, black, and Asian defendants in the death
penalty cases generally, and in the cases that were resolved by plea agreements,
were so small that the percentages must be treated with caution.

is an enrolled member of the tribe. Shawn Jacobs is also part American Indian.
149. See supra note 145 and accompanying text.
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There were eight American Indian defendants in the resolved death penalty cases.
Five of the eight or approximately 60 percent of all the cases against Indian
defendants were resolved by plea agreements that precluded a death sentence. In
two of the five cases, the pleas were to at least one count of first-degree murder.
There were thirteen black defendants in the resolved cases. Only one of the
thirteen cases (7.7 percent of the cases involving a black defendant) was resolved
by a plea agreement. In that case, the plea was not to first-degree murder. This is in
sharp contrast to the 47.5 percent of all cases that were resolved by plea agreements
in which the prosecution agreed not to seek the defendant's death.
There were only three cases involving Asian defendants in the resolved cases.
Two of the three were resolved by plea agreements. One defendant pled to at least
one count of first-degree murder while the other Asian defendant did not.
4. The Race and Ethnicity of the Defendants in the Cases that Went to Trial
A previous section examined the outcome of the resolved cases that went to
trial. 5 ° Overall, ninety-three cases, or 46 percent of all resolved cases, went to trial
and did not end with a plea bargain during or after trial. The chart that follows
analyzes those ninety-three cases by the defendant's race or ethnicity.
RACE/
ETHNICITY

CONVICTED
OF M I

White
Hispanic
American
Indian
Black
Asian

37
18
3
9
0

CONVICTED
OF LESSER
CHARGES
2
5
0
2
1

ACQUITTED JURY HUNG,
CASE
DISMISSED
3
2
9
1
0
0
1
0

0
0

One of the most interesting things about this table is the large number of
Hispanic defendants who were acquitted. Adding that number to the eight cases
against Hispanic defendants that were dismissed before trial and the one case of an
Hispanic defendant that was dismissed after the jury could not reach an agreement
as to guilt or innocence gives a total of eighteen cases against Hispanic defendants
that ended without a conviction, which is 18.6 percent of all the resolved cases in
which the defendant was Hispanic.
In addition, the percentage of defendants of each racial or ethnic group that were
convicted after a trial of at least one count of first-degree murder varied significantly.
The next chart provides both raw numbers and percentages of defendants of each
racial/ethnic group that were convicted of at least one count of first degree murder.
The last column in this chart is the percentage of all defendants of that racial or
ethnic heritage who were convicted of at least one charge of first-degree murder.
For example, white defendants are 40.4 percent of all the defendants in the resolved

150. See Part l.D.
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cases. However, 45 percent of all white defendants were convicted of at least one
count of first-degree murder.
RACE/
# IN
ETHNICITY RESOLVED
DEATH
PENALTY
CASES
82
White
97
Hispanic
8
American
Indian
13
Black
3
Asian

% IN
RESOLVED
DEATH
PENALTY
CASES
40.4%
47.8%
3.9%

37
18
3

% DEFENDANTS
OF THAT RACE/
ETHNICITY
CONVICTED OF
M1
45.1%
18.6%
37.5%

9
0

69.2%
0%

# CONVICTED
OF M1

6.4%
1.5%

The high percentage of black defendants convicted of at least one count of firstdegree murder is stunning. In addition, the percentage of Hispanic defendants
convicted of first-degree murder is the same as the percentage of Hispanic
defendants whose cases ended with no conviction. Also, a little less than half of all
white defendants, but a little more than one-third of all American Indian defendants
were convicted after trial of at least one count of first-degree murder.
a. The Race and Ethnicity of Defendants in Cases that Went to a Penalty Phase
Only fifty-one of the resolved cases (25.2 percent of resolved cases) continued
into a penalty phase. The next chart shows the numbers and percentages of
defendants of each group for all resolved cases and then for all cases that went to
a penalty phase. For example, the chart shows black defendants were only 6.4
percent of the defendants in death penalty cases, but 61.5 percent of all the cases
against black defendants went to a penalty phase.
RACE/ETHNICITY # IN
RESOLVED
DEATH
PENALTY
CASES
82
White
97
Hispanic
8
American Indian
13
Black
3
Asian

% IN
RESOLVED
DEATH
PENALTY
CASES
40.4%
47.8%
3.9%
6.4%
1.5%

# CASES
REACHING
PENALTY
PHASE

% CASES
REACHING
PENALTY
PHASE
_

32
10
1
8
0

_

39.0%
10.3%
12.5%
61.5%
0%

Once again, black defendants as a group were much more likely to reach a
penalty phase. Almost two-thirds of the death penalty cases against black defendants went that far. In addition, cases involving white defendants were significantly
more likely to advance to a penalty phase than cases involving American Indian or
Hispanic defendants. This may be partially explained by the lower percentage of
white defendants whose cases were resolved by plea bargains.
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b. The Race and Ethnicity of the Defendants Sentenced to Life or Death
Only fifteen of the fifty-one penalty phase cases ended with a death sentence. In
the other thirty-six cases, the defendant was sentenced to life, or more accurately
to life plus a term of years. 5' The racial and ethnic breakdown of the cases that
concluded with a penalty phase and a sentence of either life or death is shown in the
chart below. The percentages in parentheses are the percentage of defendants in
penalty phase cases who were sentenced to life or death. For example, there were
thirty-two white defendants whose cases went to a penalty phase. Twenty-four of
those thirty-two white defendants, or 75 percent of the white defendants whose
cases continued into a penalty phase, were sentenced to life, while eight white
defendants were sentenced to death.
RACE/ETHNICITY
White
Hispanic
American Indian
Black
Asian

# PENALTY PHASE
32
10
1
8
0

# LIFE
SENTENCE
24 (75%)
6(60%)
0
6 (75%)
0

# DEATH
SENTENCE
8 (25%)
(40%)
1 (100%)
2 (25%)
0

The only American Indian defendant whose case went into a penalty phase was
sentenced to death. Apart from that, the fact that stands out in this table is the
relatively high percentage of Hispanic defendants sentenced to death by juries.
Far fewer Hispanic defendants reached the penalty phase, but juries sentenced
40 percent of them to death. For whites and blacks the percentage is only 25
percent. In other words, juries sentenced proportionately more Hispanics to death
than either whites or blacks.
The following chart, however, examines the percentage of all defendants of a
particular race or ethnicity who were sentenced to death. The last column shows the
percentage of death sentences imposed on all defendants of that group. For example,
47.8 percent of all the resolved cases involved Hispanic defendants. However, only
4.1 percent of all Hispanic defendants received a death sentence.

151.

The actual length of the sentences is discussed at supra Part M.D.2.

Spring 2008]

DEATH PENALTY IN N.M.: 1979-2007

RACE/
ETHNICITY

# RESOLVED
CASES

% DEATH
% RESOLVED # DEATH
SENTENCES SENTENCES OF
CASES
RESOLVED
CASES

White
Hispanic
American Indian
Black
Asian

82
97
8
13
3

40.4%
47.8%
3.9%
6.4%
1.5%

8
4
1
2
0

9.8%
4.1%
12.5%
15.4%
0

Overall, the data show that black defendants were most likely and Hispanic
defendants least likely to receive a death sentence. White and American Indian
defendants fell between those two groups.
5. The Race and Ethnicity of Defendants by Judicial District
In addition, a few words should be said about the impact of geography.
The following chart shows the race or ethnicity of the defendants in death penalty
cases in each judicial district. It is based on the 211 cases filed, not the 203 cases
that have been resolved. Percentages of a district's population that were Hispanic,
black, American Indian,
or Asian in 2000 have been calculated from census figures
52
for each county.
DISTRICT

WHITE HISPANIC AMERICAN

BLACK

ASIAN DISTRICT

INDIAN

First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth
TOTAL

14
24
4
0
15
4
2
1
3
0
7
3
6
83

38
20
5
11
9
0
2
5
1
1
2
3
6
103

0
6
0
0
0
0
0
0
0
0
2
0
0
8

TOTAL

0
6
2
0
0
0
0
0
3
2
1
0
0
14

0
0
0
1
1
0
1
0
0
0
0
0
0
3

52
56
11
12
25
4
5
6
7
3
12
6
12
211

The data indicate that in the Sixth Judicial District, all the defendants in death
penalty cases were white.
The chart below compares the percentage of the Hispanic population of each
judicial district with the percentage of the death penalty cases in which the
defendant is Hispanic.

152. Census data can be found in the Population Finder for New Mexico, supra note 123.
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The First, Fourth, and Eighth are all Hispanic majority districts. But the data
clearly show that the percentage of death penalty cases involving Hispanic defendants in the First, Fourth, Eighth, Twelfth, and Thirteenth Districts is greater than
the percentage of district population that is Hispanic.
Only two judicial districts sought the death penalty against American Indian
defendants: the Second and the Eleventh. The population of the Second Judicial
District is 4.2 percent American Indian. However, six of the fifty-six cases (10.7
percent of the death penalty cases filed in that district) involved American Indian
defendants. American Indians make up 51.9 percent of the population of the
Eleventh district, but only 16.7 percent of the death penalty cases filed there were
against Indian defendants. The comparison is misleading, however, because the
Eleventh district includes substantial portions of the Navajo Nation. Murders
committed within the Navajo Nation are prosecuted in federal court.'53
JUDICIAL
DISTRICT

First
Second
Third
Fourth
Fifth
Sixth
Seventh
Eighth
Ninth
Tenth
Eleventh
Twelfth
Thirteenth

% HISPANIC POPULATION
PER DISTRICT

50.6%
41.9%
63.4%
78.8%
40.9%
53.1%
37.2%
52.9%
31.2%
37.9%
14.0%
30.6%
39.3%

%HISPANIC DEFENDANTS
IN DEATH PENALTY CASES

73.1%
35.7%
45.4%
91.7%
36.0%
0
40.0%
83.3%
14.3%
33.3%
16.7%
50.0%
50.0%

The disparate impact of the death penalty on black defendants is more noticeable
in some parts of the state than others, although the number of cases is so small that
percentages should be approached with caution. Five judicial districts filed death
penalty cases against black defendants: the Second, Third, Ninth, Tenth, and
Eleventh districts. As the chart below illustrates, in each district the percentage of
death cases involving black defendants was considerably higher than the percentage
of the black population in that district.

153. See supra note 145 and accompanying text.
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DISTRICT COUNTIES

Second
Third
Ninth
Tenth
Eleventh

Bernalillo
Dona Ana
Roosevelt, Curry
Quay, Harding, DeBaca
San Juan, McKinley

% POPULATION % DEATH CASES
FILED INVOLVING
THAT WAS
BLACK IN 2000 BLACK
DEFENDANTS
10.7% (6 of 56)
2.8%
18.1% (2 of 11)
1.6%
42.9% (3 of 7)
5.4%
66.7% (2 of 3)
0.7%
8.3% (1 of 12)
0.4%

The Tenth Judicial District is the most striking example. Two-thirds of the death
penalty cases in that district involved black defendants. But in 2000, the population
of the Tenth was less than 1 percent black. The only other death penalty case filed
in that district sought the death of an Hispanic defendant. In other words, the Tenth
has never prosecuted a death penalty case against a white defendant. In fact, the
pursuit of death penalty cases against black defendants may be a particular problem
in this region.
The Ninth Judicial District is close to the Tenth geographically. The population
of the Ninth is roughly 5 percent black, but more than 40 percent of the defendants
in death penalty cases there were black. In all of the districts that pursued the death
penalty against a black defendant, the percentage of the defendants in death penalty
cases was several times greater than the percentage of the district's population that
was black. Therefore, the disparate treatment of African Americans with respect to
the death penalty is statewide.
6. Summary
There is good reason to be concerned that the race and ethnicity of the defendant
influenced the application of the death penalty from July 1979 through December
2007. This was particularly true with regard to black defendants. Once the
prosecution decided to seek the death penalty, cases involving black defendants were
seldom resolved by plea agreements even though almost half of the resolved death
penalty cases ended with plea agreements. Black defendants as a group were most
likely to be convicted of first-degree murder and most likely to see their cases
continue into a penalty phase. This suggests that prosecutors were particularly
zealous in seeking the death of black defendants. Juries, however, sentenced black
defendants to death at about the same rate they sentenced white defendants to death.
Overall, though, 15 percent of all black defendants in death penalty cases were
sentenced to death. This is the highest rate of death sentences of any of the five
major racial or ethnic groups in New Mexico.
Hispanic defendants were more than half of the defendants in death penalty cases.
However, more than half of the cases involving Hispanic defendants were resolved
by plea agreements, usually to a charge of less than first-degree murder. But, when
cases involving Hispanics did go to penalty phase, juries sentenced 40 percent of
them to death. By some measures whites fell between blacks and Hispanics. Cases
involving white defendants were more likely to be resolved by a plea agreement than
cases involving black defendants, but less likely than cases against Hispanic
defendants. Cases involving whites were also less likely to continue into a penalty
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phase than cases involving blacks, but more likely to go to penalty phase than cases
involving Hispanics. But once the case went to a penalty phase, whites were a little
less likely to be sentenced to death than blacks, and much less likely to be sentenced
to death than Hispanics or American Indians. Overall, 10 percent of all white
defendants were sentenced to death.
VII. GENDER AND THE DEATH PENALTY
The data show that prosecutors were more likely to seek the death penalty and
juries were more likely to sentence a defendant to death if the victim was female.
The defendants in death penalty cases were overwhelmingly male and all the
defendants who were sentenced to death were males.
A. The Gender of the Murdered Victims
The data show that the victim's gender influenced the prosecutor's decision to
seek the death penalty and the jury's decision to impose it. The calculations that
follow count individual victims, not cases. For example, if three people were accused
of killing Mr. X, Mr. X would be counted once, not three times. This explains why
the number of victims is lower than the number of cases.
According to the Office of the Medical Investigator, since 1980, 78 percent of all
homicide victims in New Mexico were male and 22 percent were female.'54 By
contrast, there were 165 victims in the 211 death penalty cases filed since 1979.
Ninety-three (56.4 percent) of those victims were male and seventy-two (43.6
percent) were female. In other words, only 20 percent of homicide victims were
female, but they accounted for more than 40 percent of the death penalty cases filed.
In short, prosecutors were more likely to seek the death penalty if the victim was
female.
As the following chart indicates, the numbers and percentages are different when
one looks at the gender of the victims in the cases that went to a penalty phase and
in the life versus death decision. The number of sentences adds up to more than the
number of victims in the cases that went to a penalty phase because some defendants
were convicted of killing the same victim.
# MALE
VICTIMS
Penalty Phase
35
Sentenced to life
30
(plus)
Sentenced to
7
death (plus)

% MALE
VICTIMS
51.4%
55.6%
41.2%

# FEMALE
VICTIMS
33
23
10

% FEMALE
VICTIMS
48.5%
43.4%
58.8%

At the beginning of the penalty phase, the relative proportion of male and female
victims was similar to the original 57/42 ratio of victims in the resolved cases as a
whole. Juries, however, were more likely to sentence a defendant to death if the
victim was female.

154. E-mail from Wayland Davis, Manager of Computing Services, Office of the Medical Investigator, to
the author (Aug. 6, 2007) (on file with author).
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B. The Genderof the Defendants in Death Penalty Cases
The gender of the defendants is a simple story, quickly told. The defendants in
death penalty cases are overwhelmingly male. Or, to quantify it, 97.6 percent of the
211 defendants were men, while only five of the 211 defendants (2.4 percent) were
women. One of the five cases was still pending at the end of 2007. Death, however,
was no longer a possible penalty in that case. In two of the four resolved cases, the
defendant pled to at least one count of first-degree murder and the State dropped its
efforts to exact the death penalty. In a third case, the State dismissed the death
penalty before trial. The last case advanced to a penalty phase, but the jury declined
and the defendant was sentenced to life plus
to find an aggravating circumstance
55
forty-three and one-half years.1
VIII. TRENDS OVER TIME
Over the twenty-eight years covered by this study, the percentage of cases
resolved by plea agreements increased sharply, while the percentage of cases that
reached a penalty phase fell. Even when the case went to a penalty phase, juries were
increasingly reluctant to sentence someone to death. During the same period of time,
however, the number of charges against the defendant has risen and the time from
filing the case to entry of judgment has doubled.
A. The Number of Death Penalty Cases Declined
The number of death penalty cases declined from the first decade to the second
decade. From 1980 through 1989, there were ninety-one death penalty cases filed.'56
From 1990 through 1999, the number of cases filed dropped to sixty-five cases.
During the eight years of the third decade only fifty-five death penalty cases were
filed. In short, more than 40 percent (43.1 percent) of all the death penalty cases filed
since 1979 were filed during the first decade the law was in effect.
B. The Percentageof Death Penalty Cases Resolved by Plea BargainsIncreased
The percentage of cases resolved by plea bargains in which the State agreed to a
life sentence on the murder charge has increased each decade as indicated by the
following chart. Here, cases are broken down by the date the case was filed and the
last column includes only cases that were resolved by the end of 2007.
DEATH PENALTY
CASES
# Pled
% Pled

1980-89
(91 CASES)
32
35.2%

1990-99
(65 CASES)
35
53.8%

2000-07
(47 RESOLVED
34
72.3%

C. The Number of Cases that Proceedto a Penalty Phase Has Decreased
Given the increase in plea bargains, it is not surprising that the number of cases
that went to a penalty phase and the number of death sentences both declined.
155. Scott Sandlin, Henning Won't Be Executed, ALBUQUERQUE J., Oct. 30, 2002, at Al; Joline Gutierrez
Krueger, Henning Quickly Spared Execution, ALBUQUERQUE TRIBUNE, Oct. 30, 2002, at Al.
156. The case filed in 1979 is treated as though it was filed in 1980.
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Percentages in parentheses with respect to the following chart are the percentage
of the resolved cases that went to a penalty phase or received a death sentence.

Penalty Phase
Death Sentence

1980-89
(91 CASES)
32 (35.2%)
9 (9.9%)

1990-99
(65 CASES)
14 (21.5%)
5 (7.7%)

2000-07
(47 RESOLVED)
5 (10.6%)
1 (2.1%)

If the decline from the first decade to the second decade was significant, the decline
from the second to the third decade might be called precipitous.
D. The Number of Charges FiledAgainst a Single DefendantHas Increased
Over the same time periods, the number of counts included in the indictment rose.
One count in a death penalty case is always the count for first-degree murder of the
victim. Of course, additional murder counts may be filed for additional murder
victims. However, the rest of the counts in the following chart are for other crimes
allegedly committed during the same criminal incident as the murder. This next chart
shows the increase.
# COUNTS
1
2
3
4
5
6
7
8
9
10
11-15
16-20
21-25
26-30
31-35
36-40
41-45
46-50
TOTAL

1980-89
24
24
14
6
6
4
3
1
1
0
3
4
0
1
0
0
0
0
91

1990-99
0
3
14
6
8
6
2
5
7
4
7
1
1
1
0
0
0
0
65

2000-07
0
2
5
11
6
2
6
5
2
2
5
4
1
0
2
0
1
1
55

The above chart shows that during the first decade twenty-four cases (26.4 percent
of the cases) involved only the charge of first-degree murder. Two-thirds of the death
penalty cases in that decade (sixty-two cases) involved no more than three counts
against the defendant and only ten percent of the cases involved eleven or more
counts. That decade was also the last time that a defendant was charged with only a
single count of first-degree murder.
The chart also shows that during the second decade, there were no cases involving
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a single count of first-degree murder. Only seventeen cases, or slightly more than
one-quarter of the cases (26.2 percent) involved one, two, or three counts against a
defendant. Two-thirds of the cases then involved eight or fewer counts, as opposed
to three counts for the previous decade. And ten cases, or 15.4 percent of the cases,
involved eleven or more counts.
From 2000 through 2007, no one was charged with a single count of first-degree
murder. There were only seven cases that involved three or fewer counts, or 12.7
percent of the fifty-five cases filed. Two-thirds of the cases still involved eight
counts or fewer, while fourteen cases (25.4 percent, or slightly more than one-quarter
of the cases) involved eleven or more counts.
E. The Time Necessary to Resolve the Case in DistrictCourt Has Doubled
This study has not tracked the amount of time necessary to resolve appeals and
post-conviction proceedings in death penalty cases. However, the amount of time
from the date the case was filed in district court to the date that judgment and
sentence was filed in district court increased over time. In the following table, the
percentages are the percentage of cases resolved within the time period. For example,
from 1980 through 1989, sixty-two cases, or 68.9 percent of all the death penalty
cases in that decade, were resolved within one year or less. Only one case, or 1.1
percent of the cases during that decade, took more than three years to resolve at the
trial court level. One case, however, from the first decade was excluded because
there is no documentation for the date judgment was imposed.
TIME TO RESOLVE
One year or less
1 to 2 years
2 to 3 years
More than 3 years

1980-89

1990-99

2000-07

(90 CASES)

(65 CASES)

(47 CASES)

62 (68.9%)
23 (25.6%)
4 (4.4%)
1 (1.1%)

18 (27.7%)
25 (38.5%)
13 (20.0%)

8 (17.0%)
12 (25.5%)
15 (31.9%)

9(13.8%)

11 (25.5%)

As shown, during the first decade the vast majority of death penalty cases (94.5
percent) were resolved through the trial level within two years. During the second
decade, the percentage of cases resolved in two years fell to 66.2 percent. As for the
cases filed since 2000 and resolved by the end of 2007, only 42.6 percent of the cases
were resolved at the end of two years. At the other end of the spectrum, the
percentage of cases that have taken more than three years to resolve has risen from
1.1 percent during the first decade to 13.8 percent during the second decade and 25.5
percent in the last eight years.
The total for the third decade promises to be higher still. There were eight cases
still pending as of January 1, 2008. Three of those cases had been pending for more
than six years (312 weeks).
F. Summary
In summary, the data show that the number of filed death penalty cases peaked
during the first decade of the law and declined since then. At the same time, the percentage of death penalty cases resolved by plea bargains rose from approximately 35
percent to almost 75 percent of the cases. Over the same time period, the number of
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charges filed against a defendant increased and the amount of time it took to resolve
these cases in district court literally doubled. And this does not take into account the
time required for direct appeal, any retrial or resentencing ordered as a result of the
direct appeal, or other post-conviction remedies and any retrial or resentencing as a
result of that process.
VIII. CONCLUSION
In Gregg v. Georgia the United States Supreme Court opined that a law that
provided guidance to the jury on the exercise of its discretion in sentencing would
eliminate arbitrariness in the application of the death penalty. New Mexico
accordingly adopted a law modeled on the one approved in Gregg.5 8 After reviewing
the data on the application of the death penalty, it appears to the author that the
promise of Gregg has not been fulfilled in New Mexico. The data suggest a number
of reasons for this.
Gregg and subsequent cases focused exclusively on the decision made by thejury.
However, the data in this study suggest that the decisions made by the different
district attorneys are also a source of arbitrariness. Some judicial districts seek the
death penalty much more frequently than others, giving rise to a legitimate concern
that a defendant who faces a possible death sentence in one district might not run that
risk if he had committed the crime or crimes in a different district. The data also
suggest that a defendant sentenced to death in one district might have received a life
sentence if he had committed the same crime in a different district. This may or may
not violate constitutional guarantees of equal protection, but it surely violates the
notion that similar crimes committed by similar defendants should result in similar
punishment.
Bifurcating the proceedings into a guilt/innocence phase and a sentencing phase
gives juries more information about the defendant. However, social scientists have
shown that voir dire does not eliminate all the jurors who would automatically vote
for the death penalty. At least one district judge has declared that portion of the
Capital Felony Sentencing Act unconstitutional for this reason, and the matter is now
before the New Mexico Supreme Court.'59
Moreover, the data strongly suggest that race, ethnicity, and gender affect the
application of the death penalty in New Mexico. Prosecutors seem to be more likely
to seek the death penalty and juries are more likely to vote for it if the victim is
white, even though seventy percent of the homicide victims in New Mexico are
Hispanic, American Indian, or black. Similarly, prosecutors are more likely to seek
the death penalty and juries are more likely to vote for it if the victim is female.
There is also good reason to be concerned that New Mexico's small black
community is particularly affected by the death penalty. African Americans are overrepresented as defendants in death penalty cases. Their cases are seldom resolved by
plea agreements, making them more likely to be sentenced to death. Cases against
Hispanic and American Indian defendants, however, are more frequently resolved
157
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by plea agreements. Thus, fewer cases involving Hispanic or American Indian
defendants proceed to a penalty phase. But Hispanic and American Indian defendants
face a greater likelihood of being sentenced to death if the case does proceed to a
penalty phase.
Last, but by no means least, in all these years the system has failed to produce a
death sentence that has withstood the full rigor of direct appeal and post-conviction
remedies.
In fact, the data suggest a growing disenchantment with the death penalty among
those who are directly involved in these cases, particularly prosecutors and juries.
It seems as though prosecutors are aware that juries are imposing fewer death
sentences and have responded by filing more charges in an effort to obtain longer
sentences. This may be part of the reason that more and more cases are being
resolved by plea bargains. Pretrial rulings are also removing the possibility of a death
sentence before trial starts, so fewer cases continue into a penalty phase. When cases
do go into a penalty phase, juries are returning fewer death sentences. So far none
of those death sentences has withstood the full rigor of post-conviction remedies.
The only execution since 1960 occurred when a defendant instructed his attorneys
to drop his state habeas proceedings and allow the State to execute him.
Perhaps someday New Mexico will decide that it will no longer "tinker with the
machinery of death."'' 6 In the opinion of the author, its application over the past
several decades indicates that it is arbitrarily applied and strongly affected by the
legally irrelevant factors of race, ethnicity, and geography. Moreover, with only two
executions in the last fifty years, it cannot fairly be said that the death penalty is
necessary to protect the public.

160. Callins v. Collins, 510 U.S. 1141, 1145 (1994) (denial of certiorari) (Blackmun, J., dissenting).

